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RELEASES AND COVENANTS NOT TO SUE 
JOINT, OR JOINT AND SEVERAL 
DEBTORS. 


HE subject of joint contracts is regarded as an elementary 
one in the law of contracts, yet its difficulties have received 
singularly little discussion either in treatises on the law of con- 
tracts or in essays. The fullest treatment of the matter is perhaps 
to be found in books on the law of partnership. But it is not always 


easy, where a partnership is concerned, to be sure how far peculiar 
rules of partnership may have affected the general principles of 
joint contracts. 

No questions in regard to joint indebtedness are perhaps more 
troublesome than those suggested by the heading of this article. 
There are involved not only the rights of the creditor against the 
debtors, but also the rights of the debtors against each other, and 
not infrequently the cross rights which one of the debtors may 
acquire against the creditor by virtue of a covenant given by the 
latter. Further, law and equity have sometimes laid down rules 
at least apparently inconsistent in regard to the same question, 
thereby creating confusion; and in modern times statutes, some- 
times sweeping and sometimes very partial in their operation, have 
repealed or qualified rules of the unwritten law. As none of the 
statutes in force in England or in this country purport wholly to 
change or to abolish the legal effects of the relationship between 
debtors which give rise to the questions involved in joint, and in 
joint and several indebtedness, the only practical way to consider 
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the law in any jurisdiction is first to. get a clear conception of the 
rules of the unwritten law and then to consider the effect of such 
statutes as may have been passed.’ 


Effect of a release upon the creditor’s rights. 


It has been settled for centuries that a release of one joint debtor 
discharges all.2 The reason for this rule is that a joint duty is one 
and indivisible. Therefore if A., B., and C. are jointly liable, any 
discharge of A., since it prevents thereafter a liability of A., B., 
and C. together and since that was the only liability which origi- 
nally existed, destroys all liability. Another reasonhas often been 
given why the release of one joint debtor should discharge the 
others; namely, that the right of contribution of the other joint 
debtors against the one released would be thereby wrongfully dis- 
charged. This reason, however, is unsound because the rights 
of contribution between the several debtors depend on their 
relation to each other, or their agreements with each other. The 
creditor has no power to change either the relation or the agree- 
ments even with the codperation of one of the debtors. A more 
refined and exact variation of this reason has been thus stated: 


“The reason why a simple release of the principal debtor discharges 
the surety is, that it would be a fraud on the principal debtor to profess 
to release him, and then to sue the surety, who in turn would sue him.” ® 


Doubtless there are equitable reasons why any binding agree- 
ment with a principal debtor will affect the rights of the creditor 





1 Professor Burdick, in a very useful and learned article in 11 Col. L. Rev. 101, 
has collected the statutes which provide for a joint and several liability in the case 
of partners and, in some jurisdictions, in the case of other joint debtors, but as will 
be seen from the present article the subject of joint and several liabilities is by no 
means free from all of the technicalities which exist in the case of purely joint liabilities. 

2 Co. Litt., vol. ii, 232a@; Lacy v. Kinaston, 1 Ld. Raym. 688; s.c. 12 Mod. 548 
(1701); Clayton ». Kynaston, 2 Salk. 573 (1699); Lacy ». Kynaston, 2 Salk. 575 
(1701); Dean v. Newhall, 8 T. R. 168 (1799); Ex parte Good, 5 Ch. D. 46, 57 (1876); 
Duck v, Mayeu, [1892] 2 Q. B. 511, 513; Johnson v. Collins, 20 Ala. 435 (1852). Cf. 
Carroll v. Corbitt, 57 Ala. 579 (1877); Clark ». Mallory, 185 Ill. 227, 56 N. E. 1099 
(1900); Bonney v. Bonney, 29 Ia. 448 (1870); Hale v. Spaulding, 145 Mass. 482, 14 
N. E. 534 (1887); Merritt ». Buckman, 90 Me. 146, 37 Atl. 885 (1897), Yates »v. 
Donaldson, 5 Md. 389 (1854); Munyan ». French, 60 N. J. L. 12, 36 Atl. 771 (1897); 
Wills Point Bank ». Bates, 76 Tex. 329, 13 S. W. 309 (1890). 

8 Mellish, L. J., in Nevill’s Case, L. R. 6 Ch. 43, 47 (1870). See also Carroll »v. 
Corbitt, 57 Ala. 579 (1877). 
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against a surety, and the explanation just quoted may partially 
explain the reason of this rule. But it is conceived that the rule 
relating to the release of one joint debtor does not depend on equi- 
table principles or on the law of suretyship. Joint debtors as be- 
tween themselves may be each liable primarily for a ratable share 
of the debt and as a surety for the remainder; or one may be 
primarily liable for the whole debt and the others may be merely 
sureties. But as a matter of pure common law it is believed that 
in every case alike, a release of one of the debtors, whether principal 
or surety, or partly principal and partly surety, discharges the 
others. Certainly the release of one joint co-surety is a legal dis- 
charge of the obligation of the other or others.‘ And an exam- 
ination of the early cases discloses no inquiry or consideration of 
possible suretyship relations which the joint debtor released may 
have borne to his co-debtors.° 

It is often said that nothing but a technical release under seal of 
a joint debtor discharges the obligation of the other joint debtors.® 
Such statements, however, necessarily involve the assumption that 
nothing but a release under seal can operate as a legal discharge of 
the original obligation. This assumption was true at common law 


if that obligation was a contract under seal for the payment of 
money, or was a contract under seal for the performance of any 
other act than the payment of money provided the time for per- 
formance had not yet come;’ and it is in regard to such sealed 
instruments that the statement was originally applicable that 
nothing but a technical release under seal of a joint debtor would 
discharge the others.§ At the present time when in most juris- 





4 Nicholson 2. Revill, 4 A. & E. 675 (1836); Evans ». Bremridge, 2 Kay & J. 174, 
183 (1855); Kearsley v. Cole, 16 M. & W. 128, 136 (1846); Price ». Barker, 4 E. & B. 
760, 777 (1855); Ward ». Nat. Bank, 8 App. Cas. 755, 764 (1883); Mercantile Bank 
v. Taylor, [1893] A. C. 317; People v. Buster, 11 Cal. 215 (1858); Spencer v. Houghton, 
68 Cal. 82, 8 Pac. 679 (1885); Deering ». Moore, 86 Me. 181, 29 Atl. 968 (1893); 
Lower ». Buchanan Bank, 78 Mo. 67, 69 (1883). 

5 See citations supra, note 2. 

® Hartley ». Manton, 5 Q. B. 247 (1843); Ex parte Good, 5 Ch. D. 46 (1876); 
Browning v. Grady, 10 Ala. 999 (1847); Evans v. Carey, 29 Ala. 99 (1856); McAllester 
v. Sprague, 34 Me. 296 (1852); Shaw »v. Pratt, 22 Pick. (Mass.) 305 (1839); Gold 
Medal Sewing Machine Co. v. Harris, 124 Mass. 206 (1878); DeZeng v. Bailey, 
9 Wend. (N. Y.) 336 (1832); Morgan v. Smith, 70 N. Y. 537, 543 (1877); Burke 
v. Noble, 48 Pa. St. 168 (1864). 

7 Wald’s Pollock, Contracts, 3 ed., 835. 

8 See Webb o. Hewitt, 3 Kay & J. 438, 443 (1857). 
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dictions the effect of seals has been largely or wholly abolished 
by statute, and when even in other jurisdictions an accord and 
satisfaction may generally be pleaded at law as a bar to all kinds 
of sealed contracts,® it may be doubted whether many courts could 
fairly save the liability of a joint debtor even on a sealed contract 
where his co-debtor had been discharged by parol on sufficient 
consideration, though the sealed contract was for the payment of 
money, or the parol discharge was made before breach of the con- 
tract. However this may be, if a joint contract is not of the sort 
just alluded to, any agreement for good consideration with one of 
the joint debtors will operate everywhere, if so intended, as an 
immediate cancellation at law of his liability,!° and therefore 
should have the same effect as a release under seal in discharg- 
ing the other joint debtors. Undoubtedly a mere agreement to 
forbear or an unexecuted accord would not have this effect; but 
any legal bar against one joint debtor will operate as a bar 
against the others. This has been so held in regard to an 
accord and satisfaction; and similarly where a statute pro- 
vided that proof by a creditor under a general assignment 
should bar him from any subsequent action against the as- 
signor, a creditor who proved his claim against one joint 
debtor who had made such an assignment was held thereby 
to discharge the other.” 

Not only are all joint debtors discharged by a release of one of 
them, but the same rule is applicable to joint and several debtors. 
The joint as well as the several liability of all the debtors is dis- 
charged. This was early decided, and the modern rule is the 
same.'* It is less easy to find a technically satisfactory reason for 
the rule in case of joint and several debtors than in case of joint 





® Wald’s Pollock, Contracts, 3 ed., 835. 

10 Wald’s Pollock, Contracts, 3 ed., 828, 834. 

1. In re E. W. A., [1901] 2 K. B. 642. 

% Munyan »v. French, 60 N. J. L. 12, 36 Atl. 771 (1896). 

3 Cocke v. Jennor, Hob. 66, pl. 69 (1724); Hammon 2. Roll, March 202 (1642); 
Windham’s Case, 5 Coke 7 (1489). See also Co. Litt. 232 a. Clayton v. Kynaston, 
2 Salk. 573, 574 (1699). . 

“4 In re E. W. A., [1901] 2 K. B. 642; United States ». Thompson, Gilp. (U. S.) 
614 (1836); Garnett v. Macon, 2 Brock. (U. S.) 185, 220 (1825); Hochmark ». Rich- 
ler, 16 Colo. 263, 26 Pac. 818 (1891); Bonney v. Bonney, 29 Ia. 448 (1870); Brad- 
ford v. Prescott, 85 Me. 482, 486, 27 Atl. 461 (1893); American Bank ». Doolittle, 14 
Pick. (Mass.) 123 (1833); Frink v. Green, 5 Barb. (N. Y.) 455 (1849); Crawford 2. 
Roberts, 8 Or. 324 (1880). 
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debtors where there is no several obligation. The reason given in 
the early cases is that a release is as complete a satisfaction in 
law as performance. This reason seems somewhat artificial. To 
the modern mind a release of one debtor is not necessarily a re- 
lease or satisfaction of the debt itself. Perhaps the early concep- 
tion of a release as a conveyance or grant of an indebtedness as if 
that were tangible property may explain why three or four cen- 
turies ago it might seem to have this effect.” It may be granted 
that a release of a joint and several debtor is properly to be con- 
strued as a release not only of his several liability but also of his 
joint liability. Even so, except on the supposition that the debt 
itself has been granted away, it is not easy to see why the several 
liability of the debtors not released should be extinguished. The 
correctness of the early rule, however, does not seem to have been 
seriously questioned.”® 

As the rule discharging all joint debtors, whether also severally 
liable or not, if one of them is released, is a technical rule which un- 
doubtedly more often than not violates the intention of the parties 
to the release, it might be thought that equity would give relief 
from the application of the rule where it worked injustice and vio- 
lated the intention of the parties. In support of such a contention 
might be cited the practice of courts of equity in giving relief in 
certain instances against the technical rule that a deceased joint 
debtor’s estate is freed from liability to the creditor. Relief in 
such a case was originally based on a presumption that there had 
been a mistake of the parties in making a joint contract rather than 
a joint and several one. Such a presumption if made in every case, 
is, of course, based on a fiction and if consistently applied would 
lead to the result that a joint contract means one thing in equity 
and another at law. But equity has never professed to create a 
different substantive law of contracts from that established at law, 
and at the present time unless there is some ground in fact on which 
to base an allegation of mistake, English courts of equity at least 
seem to apply the same rules of survivorship in joint contracts as 





%8 See Professor Ames in 9 Harv. L. Rev. 56; Wald’s Pollock, Contracts, 3 ed., 
358, n. 98. : 

16 “Tt is too late now to question the law — that where the obligation is joint and. 
several, the release of one of two joint debtors has the effect of releasing the others.” 
In re E. W. A., [1901] 2 K. B. 642, 648. 
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do courts of law,!’ though the creditor’s right to equitable relief finds 
some support in this country. Whatever may be the rule in equity 
concerning survivorship, it is clear that English courts of equity, 
at least, do not now give, and never have given, relief from the 
effect of a release of one joint or joint and several debtor. Lord 
Hardwicke said: ‘There is no doubt but a release to one joint 
obligor is a release in equity to both as well as at law’’;!® and very 
recently it has been held that an accord and satisfaction with one 
joint and several debtor precludes proof of the claim in bank- 
ruptcy against another,” though equitable rights have always 
been recognized in bankruptcy proceedings, and though the English 
Judicature Act adopts for all cases the rule of equity where that 
differs from the rule at law. This failure of equity to relieve from 
the effect of a release finds analogy in the failure of equity to 
relieve from the legal effect of a judgment against one or more 
joint debtors in merging the debt and thereby precluding any 
action against other debtors.” 4 

Nevertheless, there can be no doubt that a more equitable result 
would have been reached if courts having equitable powers had 
assumed that a release of a joint or of a joint and several debtor, 
was intended by the parties as a release merely of the debtor to 
whom the release was given, and had given effect to that intention. 
Even upon such a construction the creditor’s rights against the 
other co-debtors would not in every case have been reserved, for 
the question is affected not simply by the technical rule of the 
common law, but also by the rule which courts of equity have 
established for the protection of sureties that any discharge or 
binding agreement to forbear proceedings against a principal 
debtor discharges a surety since otherwise the burden which he 
had assumed might be increased or varied.” 





17 See Griffith, Joint Rights and Liabilities, 47-55; Ames, Cases on Suretyship, 
137, 138, n.; and as to partnership debts, Professor Burdick in 11 Col. L. Rev. 102-114. 
If the deceased debtor was a surety it has always been well settléd that equity will 
give no relief against the rule of law and, therefore, the surety’s debt is discharged. 
See Griffith, Joint Rights and Liabilities, wbi supra; Davis v. Van Buren, 72 N. Y. 
587 (1878); Richardson ». Draper, 87 N. Y. 337 (1882), and cases therein cited. 

48 Ames, Cases on Suretyship, 138, n. 

19 Bower v. Swadlin, 1 Atk. 294 (1738). 

20 In re E. W. A., [1901] 2 K. B. 642. 

21 Kendall ». Hamilton, 4 App. Cas. 489 (1879). 

2 See Brandt, Suretyship, § 164, 376 et seq. 
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In the case of joint debtors, or of joint and several debtors, there 
is always some relation of principal and surety between the parties. 
One or more of the obligors may have entered into the obligation 
merely to accommodate one or more of the others. In such a case 
there is an uncomplicated relation of principal and surety. But 
even where all the debtors are interested in the debt, each is to some 
extent a principal debtor, but also each is acting as surety for the 
others to the extent that the equitable duty to pay belongs to them.” 
Accordingly a court of equity could not properly wholly relieve 
against the rule that a release of one co-debtor discharges the others, 
except where the debtor released was merely a surety. This result 
has been reached in a few decisions in the United States. Where 
the joint debtors as between one another are liable equally or 
in other proportions for the debt, equity should not allow a release 
of one to relieve the others from liability except to the extent of 
the share of the debtor released. As to this share the other 
debtors were merely sureties. This result has been reached in 
several cases where the joint debtors were co-sureties.~ No reason 
for a different rule is apparent where the joint debtors are prin- 
cipals, for such co-debtors like co-sureties are, as between one 
another, principals as to a portion of the debt and sureties as to 
the rest. No decisions have been found, however, which apply 
the principle suggested upon this point, but it has been adopted 
by statute in some states.”’ 


Effect of a covenant not to sue or a on release upon the 
creditor’s rights. 


A covenant not to s sue a debtor or to forbear perpetually has 
from early times been held a bar to the original cause of action.” 





% In the case of partnership obligations, if the partnership is regarded as an entity, 
the direct obligation would be that of the firm and the obligation of the individual 
partners would be as sureties for the firm. 

* Carroll v. Corbitt, 57 Ala. 579 (1877); Schock ». Miller, 10 Pa. St. 401 (1849); 
Bridges v. Phillips, 17 Tex. 128 (1856); MclIlhenny »v. Blum, 68 Tex. 197, 4 S. W. 
367 (1887). See also Burke v. Noble, 48 Pa. St. 168 (1864). 

% Gordon v. Moore, 44 Ark. 349 (1884); Smith v. State, 46 Md. 617 (1877); State 
9. Matson, 44 Mo. 305 (1869); Massey ». Brown, 4 S.C. 85 (1872). See also Morgan 
v. Smith, 70 N. Y. 537 (1877). But see Draper v. Weld, 13 Gray (Mass.) 580 
(1859) and cases cited supra, p. 205, n. 4. 

% See infra, p. 214 and note 49. 27 See infra, p. 221. 

28 Hodges v. Smith, Cro. Eliz. 623 (1598); Smith v. Mapleback, 1 T. R. 441, 446 
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This is to avoid circuity of action, for, if the plaintiff in the original 
action should recover, the defendant could recover precisely the 
same damages back for breach of the covenant not to sue or to 
forbear. Instead of permitting the double action, the court provides 
the same effect more simply by giving judgment for the defendant 
in the original action. / But in case of a covenant not to sue one of 
several joint debtors, the intention of the parties can be attained 
only by enforcing in terms both the original promise and the later 
covenant. By so doing the obligee retains his right of action at 
law against all the joint debtors, becoming liable in turn to the one 
to whom the covenant not to sue or to forbear was given for any 
damage which the latter may suffer by the breach of covenant. 
If no part of the judgment obtained against the joint debtors is 
satisfied out of the property of the covenantee, such damages can 
only be nominal. Accordingly such a covenant given to one joint 
obligor does not have the effect of .a release and the debt is not 
discharged.”° 

The same effect is given to a release which contains an express 
reservation of the obligee’s rights against the other joint debtors.*° 





(1786); Ford v. Beech, 11 Q. B. 852 (1848); Flinn ». Carter, 59 Ala. 364 (1877); 
Jones v. Quinnipiack Bank, 29 Conn. 25 (1860); Guard v. Whiteside, 13 Ill. 7 (1851); 
Peddicord »v. Hill; 4 T. B. Mon. (Ky.) 370 (1827); Foster 2. Purdy, 5 Met. (Mass.) 
442 (1843); Stebbins v. Niles, 25 Miss. 267 (1852); Line v. Nelson, 38 N. J. L. 358 
(1876); Phelps v. Johnson, 8 Johns. (N. Y.) 54 (1811); Thurston v. James, 6 R. I. 
103 (1859). 

29 Fitzgerald v. Trant, 11 Mod. 254 (1710); Lacy ». Kinnaston, Holt 178 (1701); 
s.c. 1 Ld. Raym. 688; s. c. 2 Salk. 575; s. c. 3 Salk. 298; s. c. 12 Mod. 548; Dean ». 
Newhall, 8 T. R. 168 (1799); Hutton v. Eyre, 6 Taunt. 289 (1815); Duck v. Mayeu, 
[1892] 2 Q. B. 511, 513; Garnett v. Macon, 2 Brock. (U. S.) 185, 220 (1825); Roberts 
v. Strang, 38 Ala. 566 (1863); Kendrick v. O’Neil, 48 Ga. 631 (1873); Haney & Camp- 
bell Mfg. Co. v. Adaza Creamery Co., 108 Ia. 313, 79 N. W. 79 (1809); Lane v. Owings, 
3 Bibb (Ky.) 247 (1813); Mason ». Jouett’s Admr., 2 Dana (Ky.) 107 (1834); McLel- 
lan v. Cumberland Bank, 24 Me. 566 (1845); Bradford v. Prescott, 85 Me. 482, 487, 
27 Atl. 461 (1893); Shed v. Pierce, 17 Mass. 622 (1822); Durell gy. Wendell, 8 N. H. 
369 (1836); Benton v. Mullen, 61 N. H. 125 (1881); Rowley ». Stoddard, 7 Johns. 
(N. Y.) 207 (1810); Catskill Bank ». Messenger, 9 Cow. (N. Y.) 37 (1828); Bank of 
Chenango v. Osgood, 4 Wend. (N. Y.) 607 (1830); Couch ». Mills, 21 Wend. (N. Y.) 
424 (1839). 

80 Solly ». Forbes, 2 B. & B. 38 (1820); Thompson ». Lack, 3 C. B. 540, 551 (1846); 
Price v. Barker, 4 E. & B. 760 (1855); Bateson v. Gosling, L. R. 7 C. P. 9 (1871); 
Green v. Wynn, L. R. 7 Eq. 28 (1868), L. R. 4 Ch. 204 (1869); Northern Ins. Co. ». 
Potter, 63 Cal. 157 (1883); Parmelee v. Lawrence, 44 Ill. 405 (1867); Dupee v. Blake, 
148 Ill. 453, 35 N. E. 867 (1893); Gardner v. Baker, 25 Ia. 343 (1862); Bradford v. 
Prescott, 85 Me. 482, 486, 27 Atl. 461 (1893); Dickinson ». Bank, 130 Mass. 132 
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In fact such a release is in terms contradictory. If it is to be 
regarded as a true release of one joint debtor, it would be legally 
impossible to reserve rights against the others.** The whole debt 
would be discharged. In order to give effect to the manifest 
intention of the parties as nearly as possible, the courts have 
therefore held that a release with such a reservation is in legal 
effect no release at all, but merely a covenant not to sue.” 

The same doctrine has been applied in any case where it appears 
from the terms of a release that it was not intended or expected 
that all the debtors should be released.* Parol evidence, however, 
showing an intent to reserve rights against other joint obligors has 
been held inadmissible. But if the evidence is clear of a parol 
agreement with the released debtor that the creditor’s remedies 
against the other debtors should be reserved, a bill in equity to 
reform the written release should be sustained. 


Effect of covenants and qualified releases where one joint debtor is 


a surety. 


Though a covenant not to sue or a qualified release does not 
have the effect as such of discharging other debtors than the one to 
whom it was given, its effect must also be considered with reference 
to the equitable principle of suretyship previously alluded to. 

An agreement to give time to a principal debtor, the surrender of 
collateral to him, or any other act or agreement with him which 
will increase or vary the risk of the surety, discharges the: latter 
from liability. Joint debtors as between one another may bear 





(1881); Benton v. Mullen, 61 N. H. 125 (1885); Hubbell v. Carpenter, 5 N. Y. 171 
(1851); Greenwald v. Kaster, 86 Pa. St. 45 (1878); Russell ». Adderton, 64 N. C. 
417 (1870). 

31 See Nicholson v. Revill, 4 A. & E. 675 (1836); Kearsley v. Cole, 16 M. & W. 
128 (1846); Webb v. Hewitt, 3 Kay & J. 438 (1857); Green v. Wynn, L. R. 4 Ch. 
204 (1869). 

% Bradford v. Prescott, 85 Me. 482, 27 Atl. 461 (1893). 

% Ex parte Good, 5 Ch. D. 46, 55 (1876); Carroll v. Corbitt, 57 Ala. 579 (1877); 
Bradford »v. Prescott, 85 Me. 482, 27 Atl. 461 (1893); Hale v. Spaulding, 145 Mass. 
482, 14 N. E. 534 (1888); Burke v. Noble, 48 Pa. St. 168 (1864). 

% Mercantile Bank »v. Taylor, [1893] A. C. 317; Clark ». Mallory, 185 Ill. 227, 
56 N. E. 1099 (1900); Hale v. Spaulding, 145 Mass. 482, 14 N. E. 534 (1888). 
But see contra, Massey v. Brown, 4 S. C. 85 (1872). 

85 Bank of Montreal ». McFaul, 17 Grant Ch. (U. C.) 234. 

86 Brandt, Suretyship, § 376 et seq. 
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the relation of principal debtor and surety for the whole debt, or 
they may be bound as between one another to bear the debt in 
equal proportions or in any other proportions. 

In so far then as a creditor chooses to give time and even more 
clearly in so far as he chooses to covenant never to sue a joint 
debtor who is the principal debtor, he will be unable thereafter to 
charge a surety for the same debt. But the principle which dis- 
charges the surety is an equitable one and is subject to equitable 
modifications. If a surety consents to a discharge or change of 
liability of the principal debtor, he cannot claim exemption from 
liability.*” It has also been established that the surety cannot claim 
exemption if the agreement with the principal debtor reserves in 
effect to the surety all rights of indemnification to which he is en- 
titled, and this is the legal effect of an agreement which reserves to 
the creditor a right against the surety, as well as of an agreement 
which in terms reserves the surety’s rights against the principal 
debtor.*® The rule which permits a creditor to make a covenant 
not to sue or to release a principal debtor known to be such and 
nevertheless by a reservation of the creditor’s rights against co- 
debtors, still hold them bound, though they are sureties and khown 
to be such, is in reality inconsistent in principle with the rule that 
an agreement with the principal debtor to forbear or to give time 
discharges the surety. This latter rule must rest on the injustice 
of holding a surety bound when the creditor has varied the terms 
of the obligation. The injustice is no less because the creditor 
when he varies the obligation agrees with the principal debtor but 
without the consent of the surety that the surety shall not be dis- 
charged. If it be urged that where the right against the surety is 
reserved, his right of indemnity against the principal is also reserved, 
and that therefore the surety is not injured, the reply is obvious 
that the surety’s right of indemnity can never be taken away from 





87 Brandt, Suretyship, § 379 ef seq.; Ames, Cases on Suretyship, 150, n. 

38 Bateson v. Gosling, L. R. 7 C. P. 9 (1871); Mueller v. Dobschuetz, 89 Ill. 176, 182 
(1878): “An agreement which preserves the right of the creditor to proceed against 
the surety, or the right of the surety to proceed against the principal, will not dis- 
charge the surety,” citing Rucker ». Robinson, 38 Mo. 154 (1866); Morse v. Hunting- 
ton, 40 Vt. 488, 496 (1868); Price ». Barker, 4 E. & B. 760 (1855); Kearsley v. Cole, 
16 M. & W. 128 (1846); Viele v. Hoag, 24 Vt. 46 (1851); Hubbell ». Carpenter, 
5 N. Y. 171 (1851). Numerous other cases to the same effect might be cited in which 
the principal and surety were severally but not jointly bound. This can involve no 
distinction in principle. See Ames, Cases on Suretyship, 150, n. 
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him in any case without his consent, and that therefore, if the con- 
tinued existence of the right of indemnity justifies the creditor in 
changing the terms of his contract with the principal, no agreement 
to give time to the principal should discharge the surety. The fact 
will always remain that after a covenant with the principal debtor 
whether or not there is an express reservation of rights against the 
surety, not only the surefy’s right of subrogation if he chooses or 
is compelled to pay the debt is injuriously affected, but also the 
chance which he is called upon to face is different after the cove- 
nant has been made than it was before. After such a covenant 
the creditor’s rights against the principal debtor are different from 
what they were previously, and that such a change is unjust to the 
surety is the only reasonable basis for ever holding him discharged 
by the giving of time. 
Though it is not possible to reconcile the general rule forbidding 
the giving of time with the special rule permitting it without the 
surety’s consent if the creditor’s right against the surety is ex- 
pressly reserved, at least it is possible to show how the inconsistency 
arose. The general rule forbidding the giving of time is a modern 
one in equity.*® Its recognition at law is still more modern. About 
a century before such a doctrine was heard of even in equity, it 
had been laid down that a covenant not to sue one joint debtor 
did not discharge the others.“ Before the adoption by courts of 
law of the rule protecting sureties from agreements between creditor . 
and principal debtor for forbearance a case had presented the ques- 
tion of the effect of a release of one joint debtor with a reserva- 
tion of rights against another.” The court purported merely to 





89 “The doctrine that an agreement to give time to the principal discharges the 
surety in equity seems to be a comparatively modern notion. The editor has not 
discovered any earlier instances of the application of the doctrine than Lord Thur- 
low’s decision in 1789, in the case of Nisbet v. Smith, 2 Bro. C. C. 579, which was 
followed by Rees v. Berrington (1795), 2 Ves. Jr. 540; Boultbee v. Stubbs (1810), 
18 Ves. 20; Bowmaker v. Moore (1816), 3 Price, 214; Eyre v. Bartrop (1818), 3 Mad. 
221. In all of the cases just cited the surety was a specialty obligor.” Ames, Cases 
on Suretyship, 156, n. 

40 In Dean v. Newhall, 8 T. R. 168 (1799), and Hutton v. Eyre, 6 Taunt. 289 (1815), 
covenants to discharge a joint debtor known to be the principal debtor were held 
not to bar the creditor from proceeding against the other joint debtors, though they 
were sureties, and the covenants contained no reservation of rights against the latter. 

41 Lacy »v. Kinnaston, Holt 178 (1701); s. c. 1 Ld. Raym. 688; s.c. 12 Mod. 548; 
s.c. 2 Salk. 575; s.c. 3 Salk. 298; Fitzgerald v. Trant, 11 Mod. 254 (1710). 

@ Solly v. Forbes, 2 B. & B. 38 (1820). 
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construe a release in terms contradictory and held it to amount 
in effect to a covenant not to sue one joint debtor, and, therefore, 
under well-recognized law to have no effect on the liability of his 
co-debtor. The doctrine of this case persisted and was even ap- 
plied to cases where the joint debtor against whom rights were re- 
served was a surety, while side by side with this doctrine there 
flourished the newly arisen doctrine discharging sureties if time 
was given to the principal debtor. Lord Eldon was thought to 
recognize the right of the creditor in equity to reserve his rights 
against the surety. Baron Parke added the weight of his au- 
thority,“ and the matter must now be considered settled,® how- 
ever unsatisfactory may be the attempts to reconcile two conflicting 
doctrines. 

As a creditor may release one joint debtor and expressly reserve 
rights against the other, so in the case of joint and several obliga- 
tions, a creditor may release the several liability of one or more of 
the debtors with a reservation of the joint right. And the joint 
liability may be released with a reservation of the several right.*’ 


Importance of the creditor’s knowledge of a suretyship relation be- 
tween joint debtors. 


Another principle also besides the form of the covenant or re- 
lease qualifies the right to be discharged of a joint debtor who in 
fact is a surety. A creditor who has received the joint obligation 
of several persons, unless he has actual knowledge of their rela- 
tion to one another, cannot be justly required to regard the obli- 
gation as anything less or different from what it appears to be. 
On the face of a joint obligation the apparent liability of each 
obligor is for an aliquot part of the whole debt as a principal debtor, 
and as a surety of the remaining co-obligors for the rest of the 
debt. As there can be no question of the discharge of one joint 
debtor by a covenant not to sue another except in so far as the 
former is a surety, it follows a a creditor of several _joint 


“® Ex parte Gifford, 6 Ves. 805 (1802); Boultbee v. Stubbs, 18 Ves. 20 (s8a0)0 

“ Kearsley ». Cole, 16 M. & W. 128 (1846). 

4 See cases cited supra, p. 212, n. 38. 

46 Thompson v. Lack, 3 C. B. 540, 549 (1846). 

47 North v. Wakefield, 13 Q. B. 536 (1849); Stevens ». Stevens, 5 Exch. 306 (1850). 
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surety between them may reasonably assume that their liability to 
each other is to pay the debt in equal shares; and an agreement 
by him to give time, or never to sue, made with one of the joint 
debtors could not have the effect of discharging the others to a 
greater extent than from all liability for the payment of the pro- 
portionate share of the one debtor with whom the agreement was 
made. But in fact the law seems to be that a covenant not to 
sue one of several joint principal debtors does_not-effect a dis- 
charge of the others even to this extent. Though it is sufficiently 
obvious upon principle that joint debtors who are under equal 
obligations as between one another to pay the debt are principals 
for a ratable share, and sureties as to the remainder, and though 
such joint debtors are recognized to be sureties for one another 
as to a ratable proportion of the debt in any litigation between 
them for contribution,“* the rule forbidding the creditor to give 
time to a principal debtor is held inapplicable in such cases. Thus 
it is said 

“‘where two or more execute a note for a joint liability they are in some 
respects sureties for each ether, but the principle upon which a surety 
in the proper sense of the term is exonerated from liability by a contract 
with the principal, giving date of payment without the assent of the 
surety, has never been applied in such a case2’ 4 


The same point is involved also in decisions which lay down 
broadly that a covenant not, to sue a joint debtor who in fact is in’ 
part a principal does not discharge the others, though their liability 
beyond their ratable shares is that of sureties, even though there 
is no express reservation of the creditor’s rights against them.*° 





48 See Clark v. Dane, 128 Ala. 122, 28 So. 960 (1900). 

49 Neel v. Harding, 2 Met. (Ky.) 247, 250 (1859), quoted and followed in Mullen- 
dore v. Wertz, 75 Ind. 431 (1881). To the same effect is Parsons 2. Harrold, 46 W. Va. 
122, 124, 32 S. E. 1002 (1899). See also Draper v. Weld, 13 Gray (Mass.) 580 (1859). 

50 The other obligors were held still bound, though the question of suretyship was 
not discussed, in Roberts ». Strang, 38 Ala. 566 (1863); Kendrick v. O’Neil, 48 Ga. 631 
(1873); Mason 2. Jouett’s Admr., 2 Dana (Ky.) 107 (1834); McLellan ». Cumberland 
Bank, 24 Me. 566 (1845); Bradford ». Prescott, 85 Me. 482, 487 (1893); Shed ». 
Pierce, 17 Mass. 622, 628 (1822); Durell ». Wendell, 8 N. H. 369 (1836). See also 
First Nat. Bank v. Cheney, 114 Ala. 536, 21 So. 1002 (1896). In Dean ». Newhall, 
8 T. R. 168 (1799); Hutton »v, Eyre, 6 Taunt. 289 (1815), and Ward ». Johnson, 
6 Munf. (Va.) 6 (1817), the joint creditor who received a covenant that he should not 
be sued was a principal debtor, and there also it was held that the other joint 
obligors were not discharged. The question of suretyship was referred to only in 
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The doctrine protecting sureties, however, is held applicable to 
cases where one joint debtor is merely a surety for the whole debt. 
Though in early cases the parol evidence rule was thought to pre- 
vent the proof of such a relation between the parties unless stated 
in the instrument creating the obligation, at first in equity and 
now generally at law, if the creditor at the time when he recei 
the ee eS 
himself and his co-obligors primarily é for the whole debt, the 
creditor will Tose is ‘rights agaist all the joint obligors if he 
makes any agreement or commits any action with reference to 
the debtor primarily liable which would impair the rights or in- 
crease the risk of those who were sureties.” 

A more difficult question arises where the creditor did not know 
when he received the joint obligation _that the obligors bore the 
relation of principal and surety to each other, and, subsequently, 
but before covenanting with the principal debtor, received this 
information. In some decisions it has been held an infringement 
of the rights for which the creditor bargained to compel him to 
recognize the relation between the debtors; and under these de- 





the case last cited, in which it was suggested that in equity the surety might be 
entitled to discharge. Such would now be the surety’s recognized right both at 
law and in equity. . 

51 Scott v. Scruggs, 60 Fed. 721 (1894); Branch Bank, etc. v. James, 9 Ala. 949 
(1846); Lehnert ». Lewey, 142 Ala. 149, 37 So. 921 (1904); Vestal ». Knight, 54 Ark. 
97, 15 S. W. 17 (1891); Drescher ». Fulham, 11 Colo. App. 62, 52 Pac. 685 (1898); 
Stewart v. Parker, 55 Ga. 656 (1876); Trustees of Schools v. Southard, 31 Ill. App. 
359 (1889); Sample v. Cochran, 84 Ind. 594 (1882); Lambert ». Shitler, 62 Ia. 72, 
17 N. W. 187 (1883); s.c. 71 Ia. 463, 32 N. W. 424 (1887); Roberson ». Blevins, 57 
Kan. 50, 45 Pac. 63 (1896); Neel v. Harding, 2 Met. (Ky.) 247 (1859); Jones ». 
Fleming, 15 La. Ann. 522 (1860); Cummings ». Little, 45 Me. 183 (1858); Guild ». 
Butler, 122 Mass. 498 (1877); Barron v. Cady, 40 Mich. 259 (1879); Smith v. Clop- 
ton, 48 Miss. 66 (1873); O’Howell v. Kirk, 41 Mo. App. 523 (1890); Lee v. Brug- 
mann, 37 Neb. 232, 55 N. W. 1053 (1893); Rochester Savings Bank v. Chick, 64 
N. H. 410, 13 Atl. 872 (1887); Hubbard ». Gurney, 64 N. Y. 457 (1876); Welfare v. 
Thompson, 83 N. C. 276 (1880); McComb ». Kittridge, 14 Oh. 348 (1846); Diffen- 
bacher’s Estate, 31 Pa. Super. Ct. 35 (1906); Turrill ». Boynton, 23 Vt. 142 (1851); 
Glenn v. Morgan, 23 W. Va. 467 (1884); Moulton »v. Posten, 52 Wis. 169, 8 N. W. 
621 (1881). But the law of California is otherwise. The creditor may treat a joint 
obligor as a principal debtor though knowing him to be a surety. California, etc. 
Bank ». Ginty, 108 Cal. 148, 41 Pac. 38 (1895). And see Moriarty v. Bagnetto, rfo 
La. 598, 34 So. 701 (1903). In Yates ». Donaldson, 5 Md. 389 (1854), and in Anthony 
v. Fritts, 45 N. J. L. 1 (1883), the defense was held inadmissible at law, although it 
was suggested that equity would give relief. See Brandt, Suretyship, § 38. See further 
Professor Crawford D. Hening, in 59 Univ. Pa. L. Rev. 532. 
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cisions he still may treat each debtor as if he were liable as a 
principal for an aliquot part of the whole debt.” But by the 
great weight of authority, even in the situation supposed, the 
creditor is required to recognize the equitable rights of the surety 
and therefore loses his own right against all the debtors if after 
learning of the relation of the obligors to.each other he makes such 
an agreement or so acts with reference to a joint debtor who is, in © 
fact, the principal obligor, as to impair the rights of a co-debtor 
who is a surety.® 

The principles of suretyship under consideration depend merely on 
the existence of the relation of principal debtor and surety between 
persons liable for the same debt. Whether they are liable jointly, 
jointly or severally, or merely severally, is not material. It is, 
therefore, pertinent to consider in this connection authorities re- 
lating to principal and surety bound severally; and it may be added, 
therefore, that in the situation supposed the English courts and the 
Supreme Court of the United States have held that knowledge ac- 
quired by the creditor at any time prior to the indulgence given to 
the principal, excuses the surety.™ 

It seems very possible, however, that the Uniform Negotiable 
Instruments Act, which now has been passed in most of the United 





52 Drescher v. Fulham, 11 Colo. App. 62, 52 Pac. 685 (1898); Gano v. Heath, 36 
Mich. 441 (1877); Heath ». Derry Bank, 44 N. H. 174 (1862); Diffenbacher’s Estate, 
31 Pa. Super. Ct. 35 (1906). See also Hoge ». Lansing, 35 N. Y. 136 (1866); Delaware 
County Trust Co. ». Haser, 199 Pa. St. 17, 48 Atl. 694 (1901); Farmers, etc. Bank ». © 
Rathbone, 26 Vt. 19 (1853). 

8 Scott w Scruggs, 60 Fed. 721 (C. C. A.) (1894); Branch Bank v. James, 9 Ala. 
949 (1846); Stewart v. Parker, 55 Ga. 656 (1876); Lauman v. Nichols, 15 Ia. 161 
(1863); Neel v. Harding, 2 Met. (Ky.) 247 (1859); Fuller ». Quesnel, 63 Minn. 302, 
65 N. W. 634 (1895); Smith v. Clopton, 48 Miss. 66 (1873); O’Howell v. Kirk, 41 Mo. 
App. 523 (1890); Parsons v. Harrold, 46 W. Va. 122, 32 S. E. 1002 (1899). See also 
Ewin v. Lancaster, 6 B. & S. 571 (1865); Wheat v. Kendall, 6 N. H. 504 (1834); Wester- 
velt ». Frech, 33 N. J. Eq. 451 (1881); Shelton ». Hurd, 7 R. I. 403 (1863); Zapalac 
v. Zapp, 22 Tex. Civ. App. 375, 54 S. W. 938 (1900). 

& Union Mutual Life Ins. Co. ». Hanford, 143 U. S. 187, 191, 12 Sup. Ct. 437 (1892). 
Mr. Justice Gray said: “The rule applies whenever the creditor gives time to the 
principal, knowing of the relation of principal and surety, although he did not know 
of that relation at the time of the original contract; Ewin ». Lancaster, 6 B. & S. 
571; Oriental Financial Corporation ». Overend, L. R. 7 Ch. 142, and L. R. 7 H. L. 
348; Wheat v. Kendall, 6 N. H. 504; Guild ». Butler, 127 Mass. 386; or even if that 
relation has been created since that time. Oakeley v. Pasheller, 4 Cl. & Fin. 207, 233; 
s.c. 10 Bligh N. s. 548, 590; Colgrove v. Tallman, 67 N. Y. 95; Smith v. Sheldon, 
35 Mich. 42.” Quoted with approval in Scott v. Scruggs, 60 Fed. 721, 725 (C. C. A.) 
(1894). 








\ 
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States, reverses, so far as negotiable instruments are concerned, 
the rule of suretyship generally established, and permits a creditor 
to covenant not to sue or to forbear proceeding against one of sev- 
eral persons jointly liable on the instrument, though the covenantee 
is the principal debtor and known to be such, and the creditor’s 
rights against the surety are not in terms reserved.” 


Whether consideration received from one joint debtor must be credited 
in proceedings against another. 


If it be assumed that an agreement made by a creditor with a 
joint, or a joint and several debtor, does not discharge the remaining 
debtors, either on the technical principles of the common law gov- 
erning joint debtors, or on the principles of suretyship, it may still 
be asked are these remaining debtors entitled to credit for the con- 
sideration paid by the debtor who received a covenant or qualified 
release, or are they liable for the whole debt without deduction? 
The answer to this question seems to depend on the terms of the 
agreement made by the creditor. If A. and B. are jointly liable to 
C. for $100, C. may covenant not to sue A. in consideration of the 
payment of $25 on the debt, or in consideration of the payment of 
a separate and additional sum of $25; just as a creditor may agree 
to forbear suing an individual debtor in consideration of the pay- 
ment of part of the debt or in consideration of an additional sum.® 
But in the absence of clear evidence of a contrary intention, where 
a creditor covenants not simply for temporary forbearance, but 
permanently never to sue one of several debtors, it should _be pre- 
sumed that the payment _made by that debtor in mn for 
the covenaii ent on account of the re 
to i all the debtors.5” 












55 This was so held in Vanderford v. Farmers’ Bank, 105 Md. 164, 66 Atl. 47 (1907); 
Bradley Engineering Co. ». Heyburn, 56 Wash. 628, 106 Pac. 170 (1910); Ceellers ». 
Meachem, 49 Or. 186, 89 Pac. 426 (1907); Wolstenholme v. Smith, 34 Utah 300, 97 
Pac. 329 (1908); Richards ». Market Exch. Bank Co., 81 Oh. St. 348, 90 N. E. 1000 
(1910). But see conira, Fullerton Lumber Co. v. Snouffer, 139 Ia. 176, 117 N. W. 50 
(1908); Farmers’ Bank ». Wickliffe, 134 Ky. 627, 121 S. W. 498 (1909); Fritts ». 
Kirchdorfer, 136 Ky. 643, 124 S. W. 882 (1910). See the discussion of this matter by 
Professor Crawford D. Hening in 59 Univ. Pa. L. Rev. 532. 

56 See Langdell, Summary of Contracts, § 54, p. 70. 

57 See Carroll », Corbitt, 57 Ala. 579 (1877). This is expressly so prcvided in 
many of the statutes referred to below. 
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Rights of a joint debtor who has received a covenant that he shall not 
be sued, or a qualified release. 


The effect of a covenant not to sue one of several joint debtors 
or of a release of one with a reservation of rights against the others 
has been considered from the aspect of the creditor. The same 
question may be considered from the aspect of the debtor who has 
received the covenant or release; and it may be premised that if 
the undischarged joint debtors are forced by any means without 
their consent to pay more than their share of the joint debt, they 
can in turn enforce a claim for contribution against the debtor or 
debtors who received the covenant or qualified release.5® What 
then are the rights of a joint debtor discharged by the creditor, but 
thus forced to contribute by a co-debtor? The answer would seem 
to depend upon the construction of the covenant or release which 
he has received from his creditor. It seems possible for a creditor 
to covenant with a joint debtor that not only shall the covenantee 
be free from direct liability to the creditor, but also that he shall 
not be made indirectly liable by being forced to contribute on ac- 
count of payments made by the other joint debtors. If such is 
the true meaning of a creditor’s covenant, the covenantee when 
forced to contribute by the other debtors would have an action at 
law against the covenantor to recover the amount of his contribu- 
tidn, and in order to avoid circuity of action the covenantee _ 
would be entitled to relief in equity as well as at law for the sub- 
stantial enforcement of the covenant: 


“The intention of the parties is carried out by allowing the creditor 
to take payment [judgment ?] at law, leaving the party who holds the 
covenant to his remedy in equity for a specific performance, by which 
he is fully protected, not only from paying more directly, but if there 
be sureties, by restraining the creditor from collecting any amount out 
of them, because that would subject him [the covenantee] to their action, 
and thus indirectly violate the covenant, or if there be other principal 
obligors, by restraining the collection of any more than an aliquot part 
_ of the debt, or any amount that would subject the party [covenantee] 
to an action for contribution.’ 





58 Hutton v. Eyre, 6 Taunt. 289 (1815); Price v. Barker, 4 E. & B. 760, 780 (1855). 
59 Russell v. Adderton, 64 N. C. 417 (1870). Quoted with approval in Craven ». 
Freeman, 82 N. C. 361, 365 (1880). See also Kirby v. Taylor, 6 Johns. Ch. (N. Y.) 
242, 253 (1822), where Chancellor Kent construed a covenant not to sue one joint 
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But this is not the necessary construction of a covenant not to sue. 
It is questionable whether such a covenant can be extended by impli- 
cation to mean that the covenantee shall not be sued by anyone on 
account of the debt.® Certainly, if the creditor by his covenant 
or release expressly reserves his right against the other joint 
debtors, the agreement must then necessarily be construed as bind- 
ing the creditor to refrain only from direct proceedings against the 
debtor who receives the covenant or release, but not to hold that 
debtor harmless from such liability as may come to him indirectly 
after the debt has been enforced against other joint debtors. As 
has been seen, even though the debtor receiving the covenant or 
release is known to be the principal debtor, a right may be reserved 
against the other joint debtors though known to be merely sure- 
ties.’ And the enforcement by the sureties of their right to 
indemnification against their principal will give the latter no right 
against the creditor, 


“for, when the right is reserved, the principal debtor cannot say it is 
inconsistent with giving him time that the creditor should be at liberty 
to proceed against the sureties, and that they should turn round upon 
the principal debtor, notwithstanding the time so given him; for, he 
was a party to the agreement by which that right was reserved to the 
creditor and the question whether or not the surety is informed of the 
arrangement is wholly immaterial.” ® 


But even where the creditor expressly reserves a right against 
other co-debtors than the one released, and therefore may in a 
circuitous manner compel the one released to pay a portion of the 
debt, by rendering him liable to a suit for contribution, or indem- 
nity, it seems the creditor would be liable for breach of covenant if 





obligcr as amounting in effect to an agreement to discharge that obligor and also to 
discharge a surety from liability for his debt. 

60 The implication was held not permissible in Mallet ». Thompson, 5 Esp. 178 
(1804); and this conclusion seems necessarily involved in any unqualified statement 
that a covenant not to sue one joint debtor does not discharge the others, for if 
such a covenant were construed as meaning that the covenantee should be sued by 
no one, to avoid circuity of action the covenantor in some cases at least ought 
not to be allowed to sue the others. See supra, p. 215, n. 50. 

61 Bateson v. Gosling, L. R. 7 C. P. 9 (1871). And see cases cited supra, p. 212,n. 38. 

® Bateson v. Gosling, L. R. 7 C. P. 9, 15 (1871). To the same effect are Nevill’s 
Case, L. R. 6 Ch. 43, 47 (1870); Parmelee »v, Lawrence, 44 Ill. 405, 411 (1867). 
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he himself should levy execution directly on the debtor to whom he 
had given a release.* 


Statutes. 


The principles which have been set forth above, as established by 
the common law, still remain unaltered by statute in the majority 
of the states. In a number of states, however, it has been provided 
that a creditor may release or make a compromise with one joint 
debtor without discharging others. The effect of such statutes 
seems to be to make a release of a joint debtor, in substance equiv- 
alent to a covenant not to sue or to a release with reservation of 
rights at common law. The most important question under such 
statutes is how far the rights of sureties are affected. In many of 
the statutes it is expressly provided that the right of contribution 
against other joint debtors shall not be affected. In some statutes 
it is expressly provided that when a joint debtor released is a prin- 
cipal debtor, or when a debtor not released is a mere surety, the 
statute is inapplicable. Under such statutes the rule that a 
surety is discharged by the discharge of the principal debtor, 
without the surety’s consent and without reservation of rights, 
apparently remains in force.® 





63 In Solly v. Forbes, 2 B. & B. 38 (1820), the action was brought against joint 
debtors Forbes and Ellerman; the latter had been given by the creditors a release. 
with a proviso reserving all rights against Forbes. The counsel for the defendant 
urged that this release discharged the claim altogether, but the counsel for the plain- 
tiff argued (at page 45): “‘The present suit is quite consistent with the provisoes, for 
Ellerman is sued jointly with Forbes on a joint debt; Ellerman is only joined for con- 
formity, and if he or his property be taken in execution, he has his remedy by an 
action for damages on this deed, taking it as a covenant not to sue.” To this part of 
the argument the Court in its opinion said: “It is not necessary now to say anything 
as to any ulterior remedy the defendant may have or suppose himself to have: — 
In this respect he will act as he may be advised, and as circumstances may seem to 
require.” 

Cal. Civ. Code (1906), § 1543; Colo. Rev. Stat. (1908), §§ 3605, 3606; Conn. 
Gen. Stat. (1902), § 655; Minn. Rev. Laws (1905), § 4283; Mo. Rev. Stat. (1909), 
§ 2777; Mont. Rev. Code (1907), §§ 7135, 7136; Nev. Comp. Laws (1900), §§ 2730, 
2741; N. Y. Debtor & Creditor Law, § 230, Birdseye’s Cumming & Gilbert’s Consol. 
Laws (1909); Ohio Gen. Code (1910), §§ 8079-8084; R. I. Gen. Laws (1909) (like 
Ohio); S. C. Civ. Code (1902), §§ 2841-2843; Utah Comp. Laws (1907), §§ 2037, 
2038; Vt. Pub. Stat. (1906), §§ 1528, 1529; Va. Code (1904), §§ 2856, 2857; Wis. 
Stat. (1898), §§ 4204, 4205. 

% See statutes cited supra of California, Minnesota, Utah, Vermont, Wisconsin. 

% See Harrier v. Bassford, 145 Cal. 529, 538 (1904). 
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The same construction would doubtless be adopted in the absence 
of express provisions in the other states under consideration.® 
In the statutes of a few states the suretyship relation between 


_ joint debtors, each of whom is primarily liable for a share of the debt, 


is recognized; and acceptance of the consequences of the relation 
is indicated by provisions that a release of one joint debtor entitles 
the others to credit on the debt of the full portion which the released 
debtor was previously bound to pay.® 

In a few of these states, however, the mistake seems to have 
been made of assuming that when joint debtors are each primarily 
bound to pay a share of the debt, they are necessarily bound 
each to pay an equal share, for it is provided that a release of a 
joint debtor entitles the others to credit on the debt of an equal 
share thereof according to the number of debtors.®® It is obvious 
that the credit should be for the amount for which the debtor 
released was primarily liable, whether that was a ratable portion 
or not, unless a larger sum had in fact been paid by the debtor re- 
leased. In the latter event the credit should be for the full amount 
paid. 

In Utah and Wisconsin it is provided that the statutory per- 
mission to release one joint debtor shall not be so applied as 
to permit a principal to be released without the discharge of 
sureties.” This provision perhaps has the effect of making it im- 
possible for a creditor to release a joint debtor who is a principal 
and still preserve even by express reservation his rights against 
sureties. 


Samuel Williston. 
Harvarp LAw ScHOOL. 





87 State v. Matson, 44 Mo. 305, 308 (1869); Lower v. Buchanan Bank, 78 Mo. 67, 
69 (1883). 

68 See statutes cited supra of Colorado, Minnesota, Montana, Nevada, Vermont 
and Virginia. So it was held in Lower v. Buchanan Bank, 78 Mo. 67, 69 (1883), 
and in Morgan »v. Smith, 70 N. Y. 537 (1877), that the common-law rule that the 
release of one jointly bound surety discharges his co-sureties was abrogated by 
the state statute; but that unreleased co-sureties were thereafter liable only for 
the balance remaining after deducting the discharged surety’s share. 

6 See statutes cited supra of Minnesota, Nevada and Vermont. 

70 See statutes cited supra of Utah and Wisconsin. 
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LEGAL CAUSE IN ACTIONS OF TORT. 
[Continued.] 


E now proceed to consider the intrinsic correctness of the 
alleged rule of non-liability for improbable consequences. 
The alleged rule, stated in a negative form, is: that a wrongdoer 
is not liable for improbable consequences. Or, stated in an affirma- 
tive form, it is: that a wrongdoer is liable for probable consequences 
only; for the reason that only such consequences can be deemed to 
have been “‘caused,” in the legal sense, by his tort. 
The alleged rule, in effect, states two requisites, both of which 
must be made out in order to establish in law a causal relation be- 
tween defendant’s tort and plaintiff’s damage; namely: 


A (1). The damage to plaintiff must be an actual consequence of 
defendant’s tortious act. 

A (2). This consequence (the happening of the damage) must have 
been reasonably foreseeable at the time of committing the tort (at the 
time of doing the tortious act).! 


Or, to express the requisites in other words, 


B (x). Defendant’s tortious conduct must have been in fact a cause 
of plaintiff’s damage. 

B (2). That the tort would be likely to cause the result must have 
been reasonably foreseeable at the time of commission.” 


What interpretation is to be put upon the words “‘an actual con- 
sequence” in A (1); or upon the words “‘in fact a cause” in B (1)? 

Either, the meaning is— What would have been regarded as 
the ‘‘actual consequence or cause” in the eye of the law, and for 





1 See Terry, Leading Principles of Anglo-American Law, §§ 551, 110. 

2 This view, whether intrinsically correct or not, is very distinctly brought out by 
Mr. Bower: “To prove that the damage resulted from the slander in fact . . . is to 
prove nothing. The causal connection must be established in the first place, but it 
must also be shown that the cause is a ‘vera causa’ in the philosophical sense, that is, 
something which, in the ordinary course of events, would be expected to produce a 
result of the kind proved. . . , The following are cases where the damage, though » 
resulting in fact from the slander, was held not to be the natural or probable conse- 
quence thereof, so as to constitute a cause of action; . . .” Bower, Code of the Law 
of Actionable Defamation, 34, note r. 
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which a defendant would have been held liable, if it were not for the 
additional legal requirement that a consequence must have been 
legally foreseeable. 

Or, the meaning is — What would have been deemed the “actual 
consequence or cause” by a reasonable man, deciding the question 
as purely a question of fact, and using those terms in their ordinary 
signification without regard to legal definitions or requirements. 

(These phrases are often used in the latter sense in this discussion.) 

Under either of the above interpretations of the alleged rule, a 
defendant will escape liability for an actual consequence of his 
tort (for a result of which his tort was in fact the cause) unless such 
result was reasonably foreseeable (probable). It is not enough that 
the damage was an actual consequence. It must also have been a 
probable consequence. Otherwise it is not regarded as having been 
“caused” by the tort. 

So far as to the interpretation of the alleged rule. 

Now, as to its application. For what purposes, or with what 
effect, is it to be applied ? 

Either (1), the alleged rule is to be applied as an arbitrary rule; 
exempting tortfeasors from liability, upon the ground of expediency, 
in cases where defendant’s tort was in fact the actual cause of the 
damage; 





5 But it may be asked — Is it not begging the question to assume that an improb- 
able consequence can ever be an actual consequence, or that a tort can ever be in 
fact the cause of a consequence which was not probable? How can you so assume 
until you have first definitely settled what constitutes the legal test of the existence 
of causal relation; the very point in issue in the present discussion ? 

An obvious and sufficient answer is that the alleged rule itself so assumes. Else 
the word “improbable,” instead of being prefixed to “consequence,” should be re- 
jected as surplusage. 

Moreover, there are additional considerations bearing upon the above inquiry. 
We have already stated several other rules; each of which purports to furnish the 
exclusive legal test of the existence of causal relation; and each of which has some 
support from authority. These rules may be said to be in competition with the alleged 
rule of non-recovery for improbable consequences. Now, under the application of 
any one of these rival rules, it would not unfrequently be decided that a consequence 
which was not reasonably foreseeable was nevertheless an actual consequence, and that 
defendant’s tort was in fact the cause of the improbable result. 

Again: Suppose that we discard all legal tests, and deem the question of causative 
relation to be purely one of fact; an issue to be decided by the triers of fact unhampered 
by artificial rules or arbitrary legal definitions. Under such circumstances it would 
repeatedly be found that an improbable consequence was an actual consequence; that 
a tortious act was in fact the cause of a result which was not probable. 
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Or (2), its sole office is to furnish an exclusive and professedly 
infallible legal test whereby to solve the question of fact what is 
the actual consequence, what is in reality the cause. 

As to the first application, there is certainly no @ priori presump- 
tion in favor of the justice of such arule. Primé facie, it would seem 
that, in the case of unlawful acts, “he who wilfully, negligently, or 
otherwise, breaks the law . . . should be responsible for all dam- 
age which he actually causes thereby to other persons.”* On 
the primary question whether a defendant’s conduct should be 
deemed wrongful (in a certain sense “unlawful”), it is often rea- 
sonable “that his conduct should be judged of by the probability 
of its causing injury to others.” 


“But when he stands as a proved wrongdoer and it is sought to make 
him responsible for the consequences to others of his wrong, what prin- 
ciple of justice or reason requires us to ask whether ‘he foresaw or could 
have foreseen those precise consequences or not ? ” > 


On the question of expediency we take issue with the supporters 
of the rule. We believe that more injustice than justice would 
result from such an application. The arguments pro and con will 
be more fully considered later in connection with the subject of 
causation in cases of negligent torts, where the subject has been 
more discussed than in any other connection, and where it has 
been claimed that there are special reasons for establishing a rule 
favorable to defendants. 

As to the second application: Viewed superficially, it may seem 
widely different from the first application. It does not profess to 
be a limitation, on the grounds of expediency, of a wrongdoer’s 
liability for damages which were actually caused by his tort. It 
professes to be simply a legal test to determine whether the damages 
were in fact caused by defendant’s tort; whether a causal relation 
between defendant’s tort and plaintiff’s damage actually existed. 
But in reality the second application is an attempt, by an indirect 
method and with the aid of legal fiction, to bring about the same 
result that would follow directly from the first application. What 
difference does it make to the plaintiff whether his claim is disallowed 





4 Mr. Salmond’s conclusion, that the law “is not so,” would appear to be adopted 
in deference to the supposed weight of authority and not upon principle. See Salmond, 
Torts, 2 ed., 105; Salmond, Jurisprudence, ed. 1902, 477-479. 

5 See Terry, Leading Principles of Anglo-American Law, § 551. 
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upon the ground that it is inexpedient to allow recovery for an actual 
consequence if the happening of that consequence were improbable, 
or whether it is disallowed upon the ground that the law conclu- 
sively presumes that an improbable consequence was not an actual 
consequence of defendant’s tort ? 

If it is asserted that the law invariably presumes (1) that an 
improbable result is not an actual result, or (2) that an improbable 
result is not caused by defendant’s tort, or (3) that “actual result” 
and “probable result” are always equivalent terms; the answer 
is that the law would thus presume what frequently is not true in 
fact. The arbitrary test here proposed does not furnish a rational 
method of solving the issue of fact. 

The probability that some harm will ensue may sometimes be a 
legal test of the tortiousness of defendant’s conduct. But if it be 
once established that his conduct was tortious, and throughout this 
discussion we are proceeding upon the supposition that this has 
been established, then we submit that the probability or improb- 
ability of a result does not furnish a legal test of the existence of 
causative relation between defendant’s tort and plaintiff’s damage. 
Upon the question of fact whether the alleged damage actually 
occurred, or upon the question of fact whether defendant’s tort 
actually caused such damage, probability may be a circumstance 
to be weighed by the jury in passing upon these questions of fact, 
a consideration to which they may give such probative weight as 
they think proper. But such probability does not constitute a 
legal test entitled to conclusive effect. (This subject and the con- 
fusion due to different meanings of the word “probability” will 
hereafter be considered more in detail.) 

In brief, the question is whether defendant’s act caused a partic- 
ular result. That question is not to be conclusively decided by 
applying the test whether the effect which actually resulted was 
probable. The causative effect of defendant’s tortious conduct is 
not increased by the fact that a particular result was foreseeable.® 
The question as to the causative effect of a particular act is en- 


tirely distinct from the question as to the tortious nature of the 
same act. 





6 “Probability is not an attribute of events in themselves but of our expectations 
of them. It is subjective, not objective. It is a name for somebody’s guess whether 
they will happen.” See Terry, Leading Principles of Anglo-American Law, § 547. 
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To avoid the possibility of misunderstanding, let us restate our gen- 
eral assumption, and the specific questions which are to be considered: 

Assume that the defendant has committed a tort as against the 
plaintiff. 

Assume also that the plaintiff has suffered damage of a kind which 
the law will notice and will afford redress for. 

Then the problem is, whether the courts will treat the defendant’s 
wrongful act as the cause, in the legal sense, of the damage to the 
plaintiff, and will hold the defendant liable for such damage. 

This general problem raises two questions. 


(1) Is defendant’s tort in fact the cause of plaintiff’s damage ? 

(2) If so, should the court establish an arbitrary rule of law, absolv- 
ing (exonerating, exempting) defendant from liability for all, or any part 
of, the damage of which his tortious act is in fact the cause? 


The first question is one of fact. If it is answered in the negative, 
there is an end of the case. 

The second question is one of public policy or expediency. 

It is assumed for the present that, as to the decision of the first 
question, the tribunal passing upon the matter of fact should not 
be hampered or influenced by any so-called rules of law, either 
prima facie or rigid; or by any considerations of public policy. 
The first question, whether the damage was in reality caused by the 
defendant’s tort, should be decided without reference to the second 
question, when, if at all, shall the law deem it expedient to exonerate ' 
a tortfeasor from liability for effects which were in reality caused 
by his tort. 


In order to test the practical working of the alleged rule of non- 
liability for improbable consequences, and in order to consider 
what, if any, exceptions must be admitted if the general doctrine 
of the rule is to be adopted, it is desirable to consider separately 
its application to various distinct situations. 

To begin: we adopt the view of Judge Townes, that the con- 
sequences of conduct should be divided into two classes — ‘those 
intended to be produced by the person whose conduct is under in- 
vestigation, and those not intended by him.’’” 





7 Townes, Torts, 150. 
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. First. As to intended consequences; using “intended” in the 
sense of “desired”; but not in the sense of “foreseen” or 
“‘expected.’’® 

A defendant does a tortious act, desiring that it may result in 
causing certain specific damage to plaintiff; but the defendant be- 
lieves that there is only a very slight possibility of such a result; 
and such would be the belief of an average man in defendant’s 
situation. The desired but improbable result actually happens, 
The defendant claims that the rule of non-liability for improbable 
consequences covers the case; and that under this rule he is ab- 
solved from liability.® 

To put a concrete illustration: Defendant, desiring to shoot 
plaintiff, aims a gun at plaintiff and fires. The chances are ninety- 
nine out of a hundred that the gun will not carry far enough to 
reach plaintiff, and defendant so understands. The gun, however, 
for a wonder, does on this occasion carry far enough, and the plain- 
tiff is wounded. Can defendant escape on the plea that the hitting 
of the plaintiff was a consequence not to have been reasonably 
anticipated; a result which he himself and all sensible bystanders 
deemed highly improbable ? 

No court would exonerate him. All legal writers who have con- 
sidered the question would hold him liable. 


“Every man is responsible for damage which he intended to result 
and which did result from his wrongful act, however improbable it may 
have been.” 1° 





8 See 20 Harv. L. REv. 256, note 4. 

® A distinction must be drawn between consequences which are actually foreseen 
by the defendant as probable, and consequences which are desired by the defendant 
but which neither the defendant nor anybody else regards as probable. Although an 
average man might not foresee that certain specific damage was likely to result from 
defendant’s tortious conduct, yet if the defendant himself believed that such a result 
was likely to follow, then, if it does follow, he cannot escape under the rule of non- 
liability for improbable consequences. “That which a man actually foresees is to him, 
at all events, natural and probable.” Pollock, Torts, 8 ed., 32. And see Watson, 
Damages for Personal Injuries, § 143. 

But this differs from the case stated in the text above. There, although the result 
is desired by the defendant, yet it is not foreseen by the defendant or by anyone else, 
as likely to follow. é 

10 Salmond, Torts, 106. And see 1 Jaggard, Torts, 75; Bower, Code of the Law of 
Actionable Defamation, 34. 
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“Tf a result is intended, the doer will answer for it however remote it 
is, and however little natural or probable.” ™ 

“But even where the damage is such as a person possessed of all the 
defendant’s knowledge of the surrounding circumstances could not have 
reasonably anticipated as likely to flow from the wrongful act, the de- 
fendant will nevertheless be liable if he intended the result which in fact 
happened.” ” 

“Tt does not lie in a man’s mouth to say that the consequence which 
he deliberately planned and procured is too remote for the law to treat 
as a consequence.” 


This doctrine, about which there is no doubt, is entirely inconsist- 
ent with the alleged sweeping rule of non-liability for improbable 
consequences. That rule could, of course, be amended in such a 
way that it would not cover this case of an improbable but desired 
consequence. As the rule is usually stated, however, liability for 
such a consequence constitutes an exception to the rule. 

Unsuccessful attempts have been made to reconcile these two 
incongruous doctrines. In Clerk & Lindsell on Torts ™ it is said: 
“Intention will supply the necessary link to make that consequence 
proximate which was prima facie remote.” Mr. Street, who by the 
way does not endorse the alleged rule of non-liability for improbable 
consequences, says: 


“. . the mental attitude of the wrongdoer is of capital importance 

in determining whether a given element of damage is proximate or remote. . 
. . The factor of malice (in the sense of intending particular harm) 

is thus often important in determining whether damage can be treated 


as a proximate result of a given wrongful act.” ® 


And it has been said that “‘in cases of wilful or malicious wrong the 
rule of remoteness is ‘relaxed.’” 

But this reasoning is unsatisfactory. The defendant’s specific 
intent or desire does not add anything to the causative effect of 
the defendant’s conduct. The effect of defendant’s tortious con- 





11 Salmond, Jurisprudence, ed. 1902, 479. 

2 Clerk & Lindsell, Torts, 5 ed., 147. 

3 Pollock, Torts, 8 ed., 331. 

4 5 ed., 147. 

16 1 Street, Foundations of Legal Liability, 489. In the omitted portion, the learned 
author seems to have in mind the case of one who actually foresees particular damage 
as an ultimate result; and he may have intended the above-quoted passage to refer 
to such an actor. 
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duct is not thereby made more appreciably continuous down to 
the time of damage. Defendant’s conduct is not thereby made a 
more substantial factor in subjecting plaintiff to damage; nor is 
it thereby made any more potentially operative for harm at the 
time when the damage itself was inflicted. “The character of the 
wrong or condition of mind of the defendant” may sometimes 
furnish ground for allowing exemplary damages, but do not bear 
upon the wrongdoer’s responsibility for actual consequences of his 
proved or admitted tort. They do not create a liability for actual 
damage if that liability would not otherwise have existed.’ 


Now as to the unintended consequences. 

The question as to liability for such consequences may arise: 

1. In torts other than negligent torts. 

2. In negligent torts. 

Consider first, as to unintended consequences in torts other 
than negligent torts. 

What we now desire to call particular attention to is the fact 
that, in many jurisdictions, the alleged rule, when sought to be 
applied to cases-falling under this special division, would be held 
to be subject to important exceptions; and that the allowance of 
some of these exceptions seems inconsistent with the view that 
the alleged rule itself is intrinsically correct. 

What are these “exceptions”? In what classes of cases falling 
under this particular head do courts fail to apply the alleged rule 
of non-liability for improbable consequences ? 

We begin by calling attention to two important sets of cases, 
sometimes put under one general head; but perhaps better stated 
as separate classes. 


Class 1. Courts frequently hold a wrongdoer liable for an im- 
probable consequence in cases where defendant’s conduct was not 
only tortious but criminal, where defendant’s conduct was “‘illegal”’ 
in the sense of being criminal, especially if the crime were of some 





16 See A. G. Sedgwick, Elements of the Law of Damages, 2 ed., 56; Elliott, C. J., 
in Indianapolis, etc. R. Co. v. Pitzer, 109 Ind. 179, 189, 6 N. E. 310, 315, 10 N. E. 70 
(1886). 
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magnitude.!” This doctrine is sometimes stated as if confined to 
crimes which are mala in se, but we do not think that it is so 
limited. 

A good illustration of this judicial tendency, which prevails in 
criminal cases as well as civil, is furnished by the case of Queen 2. 
Saunders,!* where Saunders was held liable for an improbable 
result, and one which he did not desire. The case is thus summar- 
ized by Mr. Bishop: If one “gives poison to a person whom he 
means to kill, but who innocently passes it to another not meant, 
yet who takes it and dies”: — the party originally giving the poison 
and unintentionally causing the death, ‘‘is guilty, the same as if he 
had meant it, of the felonious homicide.”’*® A similar result would 
be reached to-day in a civil action under a death statute founded 
on the same state of facts; 7. e. action under statute giving civil 
remedy to administrator or relatives of a deceased person for 
death caused by the tort of the defendant. 

Some of the reasons given for this class of decisions are erroneous. 
It has been said that defendant is liable because “‘the law conclu- 
sively presumes that all the consequences were foreseen and in- 
tended.” *" So there is occasional talk about ‘‘ constructive intent”’; 
or about transposing or transferring the intent to the unintended 
result. These fictions should be discarded. They serve only to 
conceal the fact that courts refuse in such cases to apply the alleged 
rule of non-liability for improbable consequences. 















Class 2. Courts frequently hold a wrongdoer liable for improb- 
able consequences in cases where his act was intentional and was 
consciously wrong; even though the act was not criminal, and 
though the specific result which followed was not intended.” 








17 See Sedgwick, Damages, 6 ed., 89, 99, 129; Terry, Leading Principles of Anglo- 
American Law, §§ 537, 551. Cf. 1 Bishop, New Criminal Law, §§ 226, 760, 762, 
paragraph 4. 

18 2 Plowd. 473 (1574). 

19 : Bishop, New Criminal Law, § 328. 

20 The court did not base their decision upon the failure of Saunders to take the 
poisoned apple away from his daughter, but upon his giving it to his wife with intent 
to poison the wife. 

a See 16 Am. & Eng. Encyc., 1 ed.,; 434. 

# It is sometimes said that the wrongdoer is held liable when his conduct is “wil- 
ful and malicious,” but we prefer the phraseology used in the text. 
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Here we have another “exception” to the alleged general rule 
that a tortfeasor is not liable for improbable consequences. Wyant 
v. Crouse * is an example of this class of cases. This was an action 
on the case for the destruction of plaintifi’s blacksmith shop by fire. 
Defendant wrongfully broke into the shop and started a fire in the 
forge. He was not negligent in managing the fire, nor in looking 
after it and in using proper precautions to prevent it from doing 
damage. After he left the shop, a result occurred which was not 
to have been anticipated as likely to happen. The building in 
some unexplained way became ignited from the fire in the forge 
and was consumed. The court said: “. . . the defendant intended 

‘no such injury nor did he any act which can be said to have 
given reason for expecting the consequences. It was a fortuitous 
consequence of his act, entirely unforeseen.” Nevertheless he was 
held liable for the burning of the shop. The court said: ‘‘He was 
engaged in an unlawful act, and therefore was liable for all the con- 
sequences, indirect and consequential as well as direct, . . .” 


No one can fail to see that the results frequently reached in the 
two sets of cases just stated under Class 1 and Class 2™ are entirely 
inconsistent with the existence of a general rule of non-liability for 
improbable consequences. Mr. Street combines the results in both 
classes under the following statement: 


“, . we find this to be true, that as the wrongful act which is 
alleged to have caused the damage increases in moral obliquity or in 





% 127 Mich. 158, 86 N. W. 527 (1901). 

* As to (1) and (2) we have said that courts “frequently hold.” They do not 
always so hold, nor are jurists unanimously agreed as to whether they should so hold. 
But the tendency seems in favor of such holding. 

Lord Bacon, in his comments upon the maxim generally cited under his name, says: 

“This rule faileth in covinous acts, which, though they be conveyed through many 
degrees and reaches, yet the law taketh heed to the corrupt beginning, and counteth 
all as one entire act... .” 

“«. . . In like manner this rule holdeth not in criminal acts, except they have a 
full interruption; because when the intention is matter of substance and that which the 
law doth principally behold, there the first motive will be principally regarded, and not 
the last impulsion.” Bacon’s Works, Eng. ed. 1879, Vol. 7, 328, 329. 

For authorities and various expressions of opinion, cf. 1 Jaggard, Torts, 372, 382; 
1 Sedgwick, Damages, 6 ed., 89, 99, 129; 1 Sutherland, Damages, 3 ed., §§ 43, 44; 
Pollock, Torts, 8 ed., 49-51; 36 Am. St. Rep., note 819, 820; Terry, Leading Principles 
of Anglo-American Law, §§ 547, 557: 
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illegality, the legal eye reaches further and will declare damage to be 
proximate which in other connections would be considered fo be remote.” 
Or in other words “legal causation reaches further” in some kinds of 
torts than in other kinds.* 


If the alleged rule of non-liability for improbable consequences 
is intrinsically correct, why allow the inconsistent and exceptional 
doctrines which frequently prevail in Class 1 and Class 2? Is 
the causative effect of defendant’s conduct increased by its crim- 
inality, or by its enormity, or by its objectionable moral quality? 
To these latter questions there can be but one answer. The de- 
fendant’s conduct in such cases is no more a cause, either in logic 
or in fact, of plaintiff’s damage than his conduct is a cause in the 
case of an ordinary tort not involving these specially objectionable 
features. 

Is not the following explanation correct? 

The so-called exceptional doctrines in Class 1 and Class 2 are 
recognized by the courts, not because there are special reasons 
why the alleged general rule is inapplicable to these cases, but 
because the alleged general rule itself is intrinsically unjust, and 
its injustice is more readily apparent in these cases than in ordinary 
instances. 

We find no fault with the doctrine often prevailing in Class 1 
and Class 2. What we do complain of is, that this doctrine should 
be stated as an exception to an alleged general rule of non-liability - 
for improbable consequences; instead of being regarded as a logical 
application of a general rule of causation which does not profess 
to exclude liability for improbable consequences. If the doctrine 
frequently prevailing in Class 1 and Class 2 is correct, does it not 
follow that the alleged general rule is wrong? And, on the other 
hand, if the alleged general rule is correct, what logical ground 
exists for the qualification, or denial, of it which obtains in Class 1 
and Class 2? 

If all these incongruous and inconsistent doctrines are to be up- 
held, the result would seem to justify Mr. Street’s position — that 
“the line of demarcation between proximate and remote damage 

. . is really a flexible line.” 





% 1 Street, Foundations of Legal Liability, 111. 
% 1 Street, Foundations of Legal Liability, 111. 
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Besides Classes 1 and 2, just discussed, there are additional 
instances falling under the same general head of ‘“‘torts other than 
negligent torts,” where courts allow recovery for unintended and 
improbable consequences. As the “tort” in these instances is 
either based on an exceptional common-law doctrine, or upon a 
liability or duty created by statute, we do not lay so much stress 
upon them as upon Classes 1 and 2; but Class 3 and Class 4 deserve 
some consideration in this connection. 

Class 3. Cases where the common law imposes upon a man 
absolute liability, irrespective\of any actual fault on his part; 
cases of so-called “‘extra-hazardous user of property,” or “acting 
at peril”; where an actor is practically made an insurer. 

In some cases of this class, probability of the damaging result 
is not a requisite test of causal relation. Recovery is allowed for 
improbable consequences.”” Take, for instance, the case of the 
keeper of an animal which the law considers dangerous to mankind, 
and hence kept at peril. In Filburn v. People’s Palace and Aqua- 
rium Co.”* the jury found specifically that the particular elephant 
in question was not an animal dangerous to man. This certainly 
seems to involve the finding that there was no reasonable cause to 
anticipate that the elephant would harm the plaintiff. Yet the 
keeper of the elephant was held liable, notwithstanding the im- 
probability of the result which actually occurred.” 





27 But see Salmond, Torts, 2 ed., 105, 107. 

8 25 Q. B. D. 257 (1890). 

29 See Terry, Leading Principles of Anglo-American Law, §§ 547, 557. 

There is another large class of cases where, in common-law actions, defendants are 
held liable for improbable consequences. But the result in many of these cases is reached 
upon a peculiar theory as to the defendant’s position, and the cases are not discussed 
by the courts as if they specially concerned a question of causation. Hence it may be 
doubted whether they ought to be regarded as furnishing a distinct exception to the 
alleged rule of non-liability for improbable consequences. 

The tort in these cases “consists in the unlawful assumption of dominion over 
another’s property.” See 36 Am. St. Rep. 821, note. Mr. Salmond says: “The rule 
as to remoteness of damage has no application to those cases in which a defendant has 
wrongfully taken possession of or otherwise dealt with property in such a manner that 
it is now at his risk. In such a case he is responsible for any resulting loss, destruction, 
or damage of that chattel, however remote that consequence may be.” Salmond, 
Torts, 2 ed., 114. And see 1 Sedgwick, Damages, 9 ed., § 121 @. 

In a very large proportion of these cases, the defendant’s tort is what is technically 
called ‘“‘conversion.”” While the plaintiff is nominally seeking to recover “damages” 
for the conversion, he is really compelling the defendant to purchase the chattel, pay- 
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Class 4. (a) Some cases where an action is expressly given, or a 
liability expressly imposed, by statute for conduct which, though 
involving fault on the part of the defendant, was not actionable 
at common law. Also (b) some cases where, though the statute 
does not in express terms give an action, yet the courts hold 
that breach of the statutory duty affords basis for an action of 
tort.*° 

Of course the precise question in these cases is one of legislative 
intention; not what is the general common-law rule of legal cause; 
but what rule did the legislature intend should be applied to deter- 
mine the question of the existence of causal relation under the 
particular statute.* But the legislature, where there is nothing 
in the words or the subject-matter of the statute to indicate the 
contrary, is supposed to use legal terms in their common-law sig- 
nification. Here we have statutes which, in expressly imposing lia- 
bility for damage, use such terms as “caused by,” “‘occasioned by,” 
“arising from,” “by means of,” “happening by reason of,” “in — 
consequence of,”’ and the like. And we find that under some of 
these statutes the courts allow recovery for consequences which 
were improbable. Such decisions would indicate judicial doubts, to 
say the least, as to the intrinsic correctness of the alleged common- 
law rule of non-liability for improbable consequences, or in other 
words the supposed common-law doctrine that probability is essen- 
tial to the existence of causal relation. Indeed, it might seem that . 
judges construe the term “caused,” or its equivalent, when used 
in a statute, without feeling hampered by previous judicial defini- 
tions or dicta in common-law actions; and that they feel at liberty 
here to take a common-sense view, which their predecessors might 
well have adopted when the question first arose in common-law 
actions. 





ing a price equal to its value at the date of conversion. See Salmond, Torts, 2 ed., 330. 
He has a right to elect to consider the chattel as the property of the defendant from the 
moment of the conversion; and hence at the risk of the defendant so far as concerns 
any harm happening to it, even though such harm was not probable. 

80 As illustrations of (a), see Davis v. Standish, 26 Hun (N. Y.) 608 (1882); Eten 
v. Luyster, 60 N. Y. 252 (1875); Barker v. Western Union Tel. Co., 134 Wis. 147, 114 
N. W. 439 (1908). 

51 It is assumed to be competent for the legislature to enact that some rule of 


causation other than the common-law rule shall apply in actions under such stat- 


utes. See 1 Sutherland, Damages, 3 ed., § 16, p. 44; 1 Sedgwick, Damages, 9 ed., 
§ 120 b. 
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There are also statutes which impose liability upon innocent 
persons, who are not wrongdoers even in theory or in legal fiction. 
Decisions under such statutes might seem irrelevant upon the ques- 
tion of the tests of causal relation in an action of tort. But these 
decisions, when analyzed, have some tendency to impair, if not to 
refute, an argument sometimes urged in favor of the alleged rule 
of non-liability for improbable consequences. 

The British Workmen’s Compensation Act of 1897* imposes 
liability upon an employer to his workman, entirely irrespective of 
any fault on the part of the employer or of anybody else. He is made 
liable to compensate his workmen for “‘personal injury by accident 
arising out of and in the course of the employment.” This statute 
“is a law of compulsory insurance and quite beyond the region of 
actionable wrongs.” It provides inter alia for compensation 
“when death results from the injury.” The English and Scotch 
courts both hold that the term “results” includes improbable 
consequences.* 

In Dunham 2. Clare, Collins, M. R., said: * 


ce 


. the only question is whether death in fact resulted from the 
injury. If death in fact resulted from the injury, it is not relevant to 
say that death was not the natural or probable consequence thereof. 
The question whether death resulted from the injury resolves itself into 
an inquiry into the chain of causation.”’*6 


These decisions under the Workmen’s Compensation Act tend 
to negative a view, which perhaps no judge has ever explicitly 
stated as his ratio decidendi but which has in fact sometimes in- 
fluenced judicial opinions. Courts, when holding in common-law 
actions that a tortfeasor is liable ‘‘only for probable consequences, ” 
have sometimes been influenced by the belief that there is no other 
practicable, ‘“‘workable” test of the existence of causal relation. 





® 60 & 61 Vict. c. 37. 

% Pollock, Torts, 6 ed., 105. 

% Dunham ». Clare, [1902] 2 K. B. 292; Malone v. Cayzer, Irvine & Co., Scotch 
Sess. Cas. (1908), 479; Ystradowen Colliery Co. v. Griffiths, [1909] 2 K. B. 533. 

3 At p. 296. 

% Jt should be added that the learned judge intimated, in what we regard as a 
dictum, that the law would be otherwise in the case of a tortfeasor’s liability at common 
law. In the latter case, he said that “the liability is measured by what are the reason- 
able and probable consequences of his breach of duty.” 
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In their view, it is a case of “‘Hobson’s choice”; the court must 
lay down this rule of causation, or have no test at all. Some deci- 
sions go far towards laying down a positive rule, that nothing can 
in law be deemed the result of an act, unless, at the time of doing 
the act, the happening of such a result could have been foreseen as 
a probable consequence. The judge, if pressed, might say that he 
means only that it is against public policy to hold a tortfeasor under 
such circumstances; not that the tortious act cannot be in fact 
the cause of the damage. But the latter idea, even though not 
formulated in words, lurks in some opinions. Now the above de- 
cisions under the British Workmen’s Compensation Act are impor- 
tant as showing that it is possible for our modern tribunals to try 
the question of fact as to the existence of causal relation without 
applying the artificial test of whether the effect which actually 
resulted was probable. 


We have just been considering the application of the alleged rule 
of non-liability for improbable consequences, in cases where the 
consequences were unintended and the alleged torts were other 


than negligent torts. 

Now we have to consider the application of the alleged rule to 
unintended consequences of negligent torts. Assume that the con- 
sequences were unintended; and assume also that the alleged tort 
consisted in negligent conduct.*? 

Should the law absolve the defendant on the ground that the 
harmful consequence which actually followed was not reasonably 





87 In this connection two points should be carefully noted: 

(t) Negligent conduct does not per se constitute an actionable tort. To make neg- 
ligence actionable, actual damage to the plaintiff must have resulted from the defend- 
ant’s negligence. There must not only be a legal duty of care owing from defendant 
to plaintiff and a breach of that duty; there must also be actual damage to the plain- 
tiff, “caused,” in the legal sense, by the defendant’s breach of duty. 

(2) Many of the cases where it is said that certain kinds of conduct are negligent 
per se “have in reality nothing to do with the doctrine of negligence at all. The duty 
is peremptory, and always was such. There never was any duty of choice, and negli- 
gence means simply non-performance. There is an entirely improper use of the word 
“negligence” to denote the simple failure to do an act that one is under a legal duty 
to do, . . . without regard to whether the omission is unreasonable or whether the 
duty is one of choice at all.” Terry, Leading Principles of Anglo-American Law, § 200, 
pp. 185, 186. 
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foreseeable, 7. e. was an improbable consequence, one which could 
not reasonably have been anticipated ? 

Right here the objection may be raised that the general question 
we are now proposing to discuss is a purely theoretical one, a ques- 
tion of no practical importance; inasmuch as no state of facts can 
be imagined which would present it for decision. We are assuming, 
it will be said, an impossibility; namely, that conduct may be 
tortiously negligent and yet be followed by unforeseeable conse- 
quences; whereas the essential requisite of negligence is that harm- 
ful consequences were foreseeable and ought to have been foreseen 
by the defendant. Else he was under no duty to use care. Unless 
there was foreseeable danger of harm, a defendant cannot be under 
any duty of taking care; and hence cannot be adjudged negligent. 
If, then, it is admitted that the specific harm which actually resulted 
in a given case was not foreseeable, how can the defendant be held 
negligent? And of course, if he were not negligent he cannot be 
held liable for the result. 

The answer is, that the harm which was foreseeable and the spe- 
cific harm which actually resulted need not be absolutely identical. 
Undoubtedly they must both relate to the same persons or class 
of persons, and to the same subject matter, 7. e. to an infringement 
of the same right in the plaintiff; but these requirements are con- 
sistent with wide variations as to the mode of bringing about the 
harm, and the precise nature and extent of the harm. If there is a 
substantial likelihood that certain conduct, when pursued by the 
defendant, will result in some appreciable harm to the plaintiff’s 
person, then the defendant, if he so conducts, cannot escape lia- 
bility on the ground that he could not foresee the precise manner 
in which the harm would occur, nor the exact nature of the harm, 
nor the full extent of such harm. What must be foreseen, in order 

‘to establish negligence, is ‘harm in the abstract, not harm in the 
concrete.”’*’ The defendant need not foresee “that an injury should 
occur in the exact way or to the same extent as that which did 
occur.’’*® He need only foresee that some injury of a like general 
character is not unlikely to result from failure to use care.” 





88 y Street, Foundations of Legal Liability, 104. 

89 See Houston, etc. R. Co. v. McHale, 47 Tex. Civ. App. 360, 367, 105 S. W. 1149, 
1151-1152 (1907). 

40 Compare quotations from Scofield, J., and Rugg, J., in note 47, post. 
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If I negligently frighten my neighbor’s horse and he suddenly 
whirls around thereby upsetting the carriage and throwing my 
neighbor out, can I escape liability because the.chances were that 
the horse, instead of whirling about, would have dashed the carriage 
against a wall? And if my neighbor, having an unusually thin 
skull, though his appearance does not so indicate, is thrown upon 
his head and suffers great damage, can I claim to have my liability 
limited to the damage which would have been suffered by a man 
with a normal skull?“ If my negligence inflicts a wound upon 
another and blood poisoning ensues, can I escape liability for the 
blood poisoning on the ground that it was not a usual consequence 
of such a wound ?® 

In Christianson v. Chicago, etc. R. Co.“ the defendants contended 
that, conceding that the defendant was negligent, yet the plaintiff’s 
injuries were not the proximate result of such negligence. They 
argued that it is not enough to entitle plaintiff to recover that his 
injuries were the natural consequence of this negligence, but that 
it must also appear that, under all the circumstances, it might have 
been reasonably anticipated that such injury would result. They 
virtually took the position that, in order to warrant a finding that 
negligence, not wanton, is the proximate cause of an injury, it must 
appear that the injury was the natural and probable consequence 
of the negligent act, and that it (the injury) was such as might 





41 See Kennedy, J., in Dulieu v. White, [1901] 2 K. B. 669, 679;. Holmes, J., in’ 
Spade v. Lynn & Boston R. Co., 172 Mass. 488, 491, 52 N. E. 747, 748 (1899); Louis- 
ville & N. R. Co. v. Daugherty, 32 Ky. L. Rep. 1392, 1395, 108 S. W. 336, 338 (1908). 

“ Defendant was held liable for the blood poisoning in Armstrong v. Montgomery, 
etc. R. Co., 123 Ala. 233, 26 So. 349 (1899) and in McGarrahan v. New York, N. H. 
& H. R. Co., 171 Mass. 211, 50 N. E. 610 (1898). See also Marsdorf ». Accident, 
etc. Co., [1903] 1 K. B. 584. 

“ . . the particular consequences of negligence are almost invariably surprises.” 
Watson, Damages for Personal Injuries, § 148, citing Clifford ». Denver, S. P. & Pac. 
R. Co., g Colo. 333 (1886). 

“Tt is the unexpected rather than the expected that happens in the great majority 
of the cases of negligence.” Ross, J., in Stevens v. Dudley, 56 Vt. 158 (1883). 

“The fright of the horse was ordinary, and to be expected. That his conduct when 
in fright would be unreasoning, insane, and unlooked for was also to be expected. If 
it were otherwise, it would have been extraordinary, because contrary to common 
observation.” 

It is no defense to assert that the township authorities “could not foresee the 
particular freak of conduct in a terrified horse.” Dean, J., in Yoders v. Township of 
Amwell, 172 Pa. St. 447, 455-456, 33 Atl. 1017, 1018 (1896). 

4 67 Minn. 94, 69 N. W. 640 (1896). 








| 
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or ought, in the light of attending circumstances, to have been 
anticipated. 
These positions were not sustained by the court. Mitchell, J.,said:“ 


“This mode of stating the law is misleading, if not positively inac- 
curate. It confounds and mixes the definition of ‘negligence’ with that 
of ‘proximate cause.’ What a man may reasonably anticipate is impor- 
tant, and may be decisive, in determining whether an act is negligent, 
but is not at all decisive in determining whether that act is the proxi- 
mate cause of an injury which ensues. If a person had no reasonable 
ground to. anticipate that a particular act would or might result in any 
injury to anybody, then, of course} the act would not be negligent at all; 
but, if the act itself is negligent, then the person guilty of it is equally 
liable for all its natural and proximate consequences, whether he could 
have foreseen them or not. Otherwise expressed, the law is that if the 
act is one which the party ought, in the exercise of ordinary care, to have 
anticipated was liable to result in injury to others, then he is liable for 
any injury proximately resulting from it, although he could not have 
anticipated the particular injury which did happen. Consequences 
which follow in unbroken sequence, without an intervening efficient 
cause, from the original negligent act, are natural and proximate, and 
for such consequences the original wrongdoer is responsible, even though 
he could not have foreseen the particular results which did follow.” ® 


So in the often-cited case of Hill v. Winsor “ Colt, J., said: 


“Tt cannot be said, as matter of law, that the jury might not properly 
find it obviously probable that injury in some form would be caused to 
those who were at work on the fender by the act of the defendants in 
running against it. This constitutes negligence, and it is not necessary 
that injury in the precise form in which it in fact resulted should have 
been foreseen.” 4” 





“ At p. 97. 

4 See also the able opinion of Ross, J., in Stevens v. Dudley, 56 Vt. 158, 168, 169 
(1883); Amidon, J., in Chicago, R. I. & P. Ry. Co. v. Stepp, 164 Fed. 785, 794 (1908); 
Shelby, J., in Texas & P. Ry. Co. v. Carlin, 111 Fed. 777, 781 (1901); Goode, J., in 
Lawrence v. Heidbreder Ice Co., 119 Mo. App. 316, 331-332, 93 S. W. 897, 899 (1906). 
See also full statement in 1 Sedgwick, Damages, 9 ed., §§ 139, 140, 142, 143. 

4 118 Mass. 251 (1875). 

47“ | . when the act complained of was such that, in view of all the circum- 
stances, it might not improbably cause damage of some kind, the doer of the act can- 
not shelter himself under the defense that the actual consequence was one which rarely 
follows from that particular act.” 36 Am. St. Rep. 810. 

Compare Marshall, J., in Harrison v. Kansas City Electric Light Co., 195 Mo. 
606, 629, 93 S. W. 951, 958 (1906). 

“Tn the first place, it is not the law that, to constitute a negligent act, the connec- 
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If the foregoing views are correct, foreseeability of the specific 
harm which actually resulted is not an essential legal requisite to 
the establishment of negligence. 

Is such foreseeability of the specific harm an essential legal 
requisite to making out the existence of causal relation between 
defendant’s negligence and plaintiff’s damage? Shall the courts 
make an arbitrary rule that a defendant’s negligence cannot be 
considered the legal cause of any specific damage, unless the 
occurrence of such specific damage was probable ? 

Here we encounter two special sources of difficulty. One consists 
in confounding two issues which are really distinct. The other 
arises from using the same word — probability — in two different ~ 
significations. 

In every action for negligence, upon the same state of facts two 
distinct issues may arise: one, ‘‘the preliminary issue of negligence 





tion must be such that the particular injury could have been foreseen. If injury in 
some form would be the natural sequence of the negligence, the party guilty of negli- 
gence is warned of the danger of his course, and admonished of the necessity of guarding 
against liability for his negligence, and this is all the warning to which he is entitled 
under the law.” Scofield, J., in Illinois Central R. Co. v. Creighton, 63 Ill. App. 165, 
169 (1895). 

“The test is whether the conditions which led to an extraordinary or even unpre- 
cedented accident were such that no reasonably prudent proprietor would have suffered 
to exist. The particular manifestation of the result of careless conditions is not infre- 
quently quite out of the usual experience, but if the conditions possess elements of 
negligence, the person responsible for them may also be held responsible for the result.” 
Rugg, J., in Dulligan v. Barber Asphalt Paving Co., 201 Mass. 227, 231, 87 N. E. 567, 
569 (1909). 

See note in 8 Col. L. Rev. 656-658; and Terry, Leading Principles of Anglo- 
American Law, § 535. 

One exception to this general doctrine has been asserted. Conceding that ordinarily 
a defendant is not exonerated because the particular damage, or the particular manner 
in which it was brought about (see Terry, Leading Principles of Anglo-American Law, 
§ 535, p. 550) could not have been anticipated, yet it has been said that, where an 
intelligent responsible human agent intervenes between the doing of defendant’s act 
and the happening of the damage, then the test of “prevision or anticipation enters 
into the problem.” In such a case it is alleged that defendant is never liable unless 
this intervention of the human agent could have been foreseen. See, for example, 
Connor, J., in Jennings v. Davis, 187 Fed. 703, 711 (1911). 

We believe that the above alleged exception cannot be maintained as a legal test. 
Undoubtedly in many such cases it would be found, as a matter of fact, that the negli- 
gent conduct of the earlier tortfeasor had so little continuing potentiality that it could 
not be regarded as a substantial factor in bringing about the final damage; and the 
intervening intelligent human agent would be the only party liable. But this finding 
of fact would not be justified in all cases. See later discussion in Appendix. 








242 HARVARD LAW REVIEW. 


vel non”; the other, if negligence is found to exist, the issue as to 
the causative effect of that negligence.‘® 

When it is said that probability or improbability is an element 
in determining either of these issues, we must carefully ascertain 
in what sense this language is used. Probability may be a legal 
test, one of the indispensable requisites, to the finding of an issue; 
or it may be simply a consideration to which jurors can allow such 
probative weight as they think proper in coming to a conclusion 
as to a question of fact. 

An action for negligence may give rise to three distinct questions.” 


Question 1. Has the defendant been guilty of any negligent conduct 
towards the plaintiff? 

Question 2. If (1) is answered in the affirmative, has the defendant’s 
negligence caused, as matter of fact, any damage to the plaintiff? Is 
there, in fact, a causal relation between defendant’s negligent conduct 
and the damage happening to the plaintiff ? 

Question 3. If x and 2 are both answered in the affirmative, is it 
expedient for the law to deny plaintiff any recovery for damage which 
has, as matter of fact, been caused to him by defendant’s negligent 
conduct ? 


In some reported cases decided in favor of defendant, it is diffi- 
cult to tell upon which of these three questions the decision really 
turned. The issues were not kept separate and distinct as they 
should have been. 

It is sometimes contended that the probability that damage will 
result is an essential legal test to be applied in deciding not only 
Question 1 but also Question 2. This view is, we think, erroneous. 

A probability that some harm may happen, not necessarily the 
specific harm which did actually result, is legally essential to raise 
a duty of care and thus establish the existence of negligence. 
But, if negligence is thus made out, such probability is not a legal 
requisite to establish the existence of causal relation between de- 
fendant’s negligent conduct and plaintiff’s damage. 

It is not generally requisite to show for any purpose the probabil- 
ity of the specific damage which actually resulted. It is not neces- 
sary to show a probability of some damage except when the charge 





48 See 2 Labatt, Master and Servant, § 804. 
49 Cf. Professor Bohlen, in 41 Am. L. Reg. N. S. 141-142. 
59 See Professor Bohlen in 41 Am. L. Reg. N. s. 147-148. 
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is one of negligence; and then it is necessary only for the purpose 
of establishing negligence. It is not an essential legal element in 
the succeeding steps, (1) of establishing the occurrence of damage, 
and (2) of establishing the existence of causal relation between 
defendant’s negligence and plaintifi’s damage. Such probability 
is no more essential to the existence of causal relation in negligent 
torts than in intentional torts. As to both intentional torts and 
negligent torts, in making out the existence of causal relation, 
probability is a circumstance which may be weighed by the jury, 
in connection with the testimony, in passing upon the quéstion of 
fact — whether the causal relation existed. And probability or 
improbability might sometimes have practically a decisive effect. 
But it would not be a Jegal test; would not, as matter of law, be 
decisive. 

To illustrate by examples: 

Suppose that a plaintiff sues to recover damages for the breaking 
of his arm, alleged to have been occasioned by defendant’s negli- 
gently colliding with plaintiff in the street. 

Defendant admits the collision, but sets up three distinct defenses: 


Defense No. 1. Defendant was not negligent. 

Defense No. 2. Plaintiffi’s arm was not broken; nor did plaintiff 
sustain any damage whatever. Plaintiff’s claim is purely fictitious. 

Defense No. 3. If plaintiff’s arm was broken, the break was not caused 
by defendant’s negligence; but was wholly attributable to the negligence: 
of a third person who was mixed up in the collision. 


When, and how far, is the probability or improbability of an 
occurrence a legal test whereby to decide the issue raised by any of 
the above defenses? | 

As to Defense No. 1: 

In order to establish the existence of negligence, it must of course 
appear that there was a duty to use care and an omission to per- 
form that duty. Whether there was a duty upon defendant to use 
care depends upon the probability that some harm would result 
to plaintiff in the absence of care. If there was a substantial like- 
lihood that certain conduct on defendant’s part would result in 
harm to plaintiff, then defendant would often be under an obliga- 
tion to refrain from such conduct, and his failure so to refrain would 





61 See 1 Sedgwick, Damages, 9 ed., § 143, paragraph 2. 
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constitute negligence. Here, then, the probability or improbability 
of the occurrence of some harm to the plaintiff is a Jegal test to be 
applied in determining whether the defendant was negligent. That 
is: the jury would be instructed, as matter of law, that they could 
not find that defendant was negligent, unless they found that de- 
fendant knew, or ought to have known, that there was a sub- 
stantial likelihood that some harm would result to plaintiff in case 
defendant failed to use care in certain respects. 

As to Defense No. 2: 

Whether the plaintiff’s arm was broken is a pure question of fact 
for the jury. The probability or improbability that such an event 
would or would not take place does not furnish a legal test to be 
applied by the jury in determining whether it did actually take 
place. Where there is a conflict of direct testimony, jurors, as sen- 
sible men, may allow some weight to probabilities in coming to a 
conclusion as to whether a certain fact really happened. But there 
is no rule requiring them, as matter of law, to find that the result 
which was the more probable was the result which actually occurred. 
They are at liberty to find, and may sometimes be fully justified 
in finding, that an improbable story is true, or that a probable 
story is false. 

As to Defense No. 3: 

Whether the breaking of the plaintiff’s arm was caused by the 
defendant’s negligence is a question of fact; the same as the pre- 
ceding question whether the arm was broken at all. We think that 
probability or improbability should not furnish a legal test for the 
decision of the question of causation (causative relation) any more 
than for the decision of the anterior question whether the arm was 
broken. Here, as there, the jurors may allow some weight to prob- 
abilities in coming to a conclusion as to the question of fact. But, 
as a matter of legal principle, there seems no ground for establish- 
ing an absolute rule of law giving artificial weight to the element 
of probability in passing upon Defense No. 3.” 

There is no reason why probability should be any more essential 
to actual existence of causal relation in negligent torts than in inten- 
tional torts. Because probability is to a certain extent essential to 
establishing the existence of negligence, it seems supposed by some 
persons that it must also of necessity be essential to establishing 





82 This subject will be referred to again later. 
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the existence of causal relation between defendant’s negligence and 
plaintiff’s damage. But the tortious nature of defendant’s conduct 
and the causative effect of that conduct are entirely distinct mat- 
ters; and what is a requisite element as to the first subject is not 
necessarily so as to the second.® 


The alleged rule of non-liability for improbable consequences, 
even though confined to negligent torts, and even though giving a 
restricted meaning to the root word “probable,” has been vigorously 
and ably attacked by Mr. Beven in his work on Negligence,“ and 
by Professor Bohlen.® 

The general results reached by these learned writers can be given 
in very short space. 

The questions of (1) the measure of duty and (2) the measure 
of liability for damage caused by a breach of duty are entirely 
distinct. In determining whether the defendant was under a 
duty to take care he is tried by the test of what the average pru- 
dent man might have foreseen as the consequence, in a general way, 
of not taking care; i.e. the probability that some harm to plaintiff 
would result. But if it be once determined that his conduct, tried 
by that standard, was negligent and that damage has ensued, why 
should he be entitled to claim that the test of foreseeableness 
should be applied a second time and more minutely to shield. 
him from bearing the full consequence of his proven negligence ? 

While the fact of negligence is to be determined ‘‘by the standard 
of the reasonable anticipation of the normal man as it appeared to 
- him when he acted,” yet the extent of his liability for such negli- 
gence, if once found to exist, is to be determined by the test of 
the actual consequences of his wrong. That is, “once negligence 
is proven, the anticipation of the wrongdoer cannot limit his 
liability.” >” bo. 





53 See Judge. Mitchell’s exposure of the fallacy in the extract already quoted on 
p. 240. See also 1 Sedgwick, Damages, 9 ed., $143. 

% Vol. 1, 3 ed., 88-go. 

5 40 Am. L. Reg. N. s. 79, 148;, and 41 Am. L. Reg. N. s. 141, 147-149. 

8 “The measure of the defendant’s duty in determining whether a wrong has been 
committed is one thing, the measure of liability where a wrong has been committed 
is another.” Holmes, J., in Spade v. Lynn & Boston R. Co., 172 Mass. 488, 491, 52 
N. E. 747, 749 (1890). 

57 See Professor Bohlen in 40 Am. L. Reg. N. s. 85, 159. 
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“Foresight of harm furnishes the test of liability while natural 
consequence measures the extent of liability.” * 
Or, in still more exact language: 


“t, The existence of negligence is to be judged by the probable re- 
sults of the defendant’s acts foreseeable by the normal man similarly 
situated... .” j 

“2, This [negligence] once being admitted or established, the liability 
for injuries sustained is to be determined by the natural consequences, 
those resulting from the operation of the ordinary natural laws, animate 
and inanimate.”. . . “the test of liability [is] no longer the foreseeable 
probability, but an unbroken natural sequence of event.” °° 


Two of the strongest judicial utterances in this direction are to 
be found in the opinions of Channell, B., and Blackburn, J., in 
Smith v. London & S. W. Ry. Co.: 


“|. . where there is no direct evidence of negligence, the question 


what a reasonable man might foresee is of importance in considering the 
question whether there is evidence for the jury of negligence or not, . . 
but when it has been once determined that there is evidence of negligence, 
the person guilty of it is equally liable for its consequences, whether he 
could have foreseen them or-not.” 

“. . what the defendants might reasonably anticipate is. . . only 
material with reference to the question whether the defendants were 
negligent or not, and cannot alter [restrict] their liability if they were 
guilty of negligence.” ® 


“This liability is determined by looking a post not ab ante’’; 
by hindsight rather than foresight; ‘‘rather a retrospective than a 
prospective view of the chain of causation.” ® 





58 y Street, Foundations of Legal Liability, 451. 

59 Professor Bohlen in 40 Am. L. Reg. N. s. 161. 

60 L. R. 6 C. P. 14 (1870). 

“The true matter of doubt here was not whether the defendants were to be held 
liable for all the consequences of their negligence, but whether as towards the plain- 
tiff they had been negligent at all.” Terry, Leading Principles of Anglo-American 
Law, § 535, P- 553 

6 Channell, B., ibid. 21. 

6 Blackburn, J., ibid. 21. 


®  Beven, Negligence, 3 ed., 89, note 2; Professor Bohlen in 40 Am. L. Reg. N. s. 

85. See 36 Am. St. Rep., note, p. 808. 
The rule laid down in 1 Shearman & Redfield, Negligence, 5 ed., § 28, though not 
so bluntly stated, would seem to lead to similar results. That rule is: “A person 
_ guilty of negligence should be held responsible for all the consequences which a prudent 
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Mr. Street, if we understand him aright, takes ground substan- 
tially in accord with Professor Bohlen. He says: 


“The following decisions support the view that when a case of negli- 
gence has been made out, liability extends to all consequences which 
naturally flow from that negligence.” It includes “damage that naturally 
follows and which in reason can be attributed to the negligent act in 
question.” 


After giving a summary of various decisions sustaining the above 
view, the learned author continues: 


“There are decisions which are inconsistent with the principle under- 
lying the foregoing cases. These take a narrower view of liability for 
established negligence, and, if correct, tend to show that liability for 
negligence extends only to such specific damage as could reasonably be 
foreseen upon the particular facts confronting the tortfeasor at the time 
of his negligent act. In this view a negligent act is said to be the proxi- 
mate cause only of foreseeable damage. Here the foresight test is applied 
throughout; on the question of recoverable damage as well as on the 
question of the existence of negligence. We are of the opinion that this 
view is erroneous. It seems to have resulted from a very natural confusion 
as regards the application of the test which is applied in determining the 
primary question of negligence.” © 


If the view criticised by Mr. Street is adopted, the practical 
result will be, that damages cannot be recovered for negligence, 
“unless the damage complained of is such as might reasonably be 
foreseen in the concrete form which it actually takes.” © 


What answers or arguments are urged against the view of Messrs. 
Bohlen and Beven? 





and experienced person, fully acquainted with all the circumstances which in fact existed 
(whether they could have been ascertained by reasonable diligence or not), would at 
the time of the negligent act have thought reasonably possible to follow, if they had 
occurred to his mind.” 

This rule, even if nominally retaining the test of foreseeability, substitutes for the 
average man, so far as knowledge of facts is concerned, an omniscient person: and uses 
the phrase “reasonably possible” instead of “probable.” 

Cf. Professor Bohlen in 40 Am. L. Reg. N. s. 158. 

% + Street, Foundations of Legal Liability, 111. 

% 1 Street, Foundations of Legal Liability, 116. 

6 See 1 Street, Foundations of Legal Liability, 451. 
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First: The law ought to adopt a milder rule of determining the exist- 
ence of causal relation in cases of negligence than in other torts. 

Second: Great hardship, and even ruin, might be occasioned to a 
negligent tortfeasor, if his liability were extended beyond reasonably 
foreseeable consequences. 

Third: There must be some legal test of the existence of causal rela- 
tion. Probability is the only practicable working test. Hence it must 
be adhered to, even if it be admitted that it sometimes results in injus- 
tice to plaintiffs. 


Arguments in favor of the first position: 

Negligence is usually less culpable, in a moral point of view, than 
wilful wrongdoing. The law of negligence is largely a modern con- 
ception, and “‘is in its very nature a compromise.”®’ Why not, 
then, mitigate the liability of a negligent defendant by applying a 
less drastic rule of legal cause? 

Answer: 

These considerations are entitled to weight in determining whether 
negligent conduct shall be punished criminally; or in determining 
whether to hold a defendant liable for exemplary (punitive, vin- 
dictive) damages, in addition to the damage actually suffered by 
the plaintiff. But they furnish no sufficient ground for excusing a 
defendant from compensating the plaintiff for the damage actually 
inflicted upon him by the defendant’s tortious conduct. Negligence, 
followed by damage, is certainly a legal wrong; and is an infinitely 
more frequent source of harm to innocent plaintiffs than wilful and 
conscious wrongdoing. 


As to the second position: 

The argument based on hardship looks only at the interest of 
one party, the culpable defendant. It entirely ignores the hard- 
ship of compelling the innocent plaintiff to go uncompensated for 
the damage he has sustained in consequence of the defendant’s 
negligence. 

If it is said that, when a man commits a tort, he has a right to 
know what extent of liability he is incurring, the obvious answer is, 





67 See Professor Bohlen in 40 Am. L. Reg. N. s. 83. 
68 See x Sutherland, Damages, 3 ed., § 12. 
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that “no man has ever a right to commit on any terms a wrong.” ® 
Where the tortious negligence of one man has caused damage to 
many persons, it has been urged that the tortfeasor would be 
ruined if his liability were extended beyond reasonably foreseeable 
consequences. Such an argument “proceeds upon the assumption 
that, if a great loss is to be suffered, it had better be distributed 
among a hundred innocent victims than wholly visited upon the 
wrongdoer.” In truth it is better that the wrongdoer “should 
be ruined by his negligence, than that he should be allowed to 
ruin others who are innocent of all negligence or wrong.””® ‘Re- 
dress to the person injured for whose protection the act was made 
wrongful is the object, not mercy for the wrongdoer.” 7! 

Formerly, hardship to an innocent plaintiff was used as an ar- 
gument for imposing liability upon an innocent defendant. Now, 
hardship to a guilty defendant is sometimes used as an argument 
for exonerating a guilty defendant from compensating an innocent 
plaintiff. 

“It may be hard to mulct the wrongdoer in damages for [specific] 
results which the normal man would not anticipate, but it is more unjust 
that the person injured by the breach of a duty imposed for his protec- 
tion should not recover for all the loss which has in ordinary course of 
nature been caused to him by the wrong because the wrongdoer [while 
able to foresee that some harm was likely to result] could not foresee the 
full effect of his act. . . . the loss to the plaintiff is as great, his right 
to recover should be as certain, if the loss be a natural result of the wrong, 
whether the defendant intended the whole damage to result, or should 
have known it would occur, or could not possibly foresee the extent of 
the consequences of his act.” ” 


Upon the question whether the law should recognize a general 
rule of non-liability for improbable consequences, two compromise 
views have been suggested. Both involve practically a material 
modification of the alleged rule. 





89 ; Bishop, New Criminal Law, § 327, note 3. 

7 See Lawrence, J., in Fent v. Toledo, etc. Ry. Co., 59 Ill. 349, 361 (1871); Chris- 
tiancy, J., in Hoyt v. Jeffers, 30 Mich. 181, 200 (1874); 36 Am. St. Rep. 823, note; 
Valentine, J., in Atchison, T. & S. F. R. Co. ». Stanford, 12 Kan. 378, 379 (1874). 

” Professor Bohlen in 41 Am. L. Reg. Nn. s. 148, note 28. 

7 Professor Bohlen in 40 Am. L, Reg. N. s. 80. 
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One way is to say, that the law requires a less degree of proba- 
bility in legal cause than in determining the question of negligence 
vel non.” This view, if adopted, will hardly reconcile all the author- 
ities. But why should this distinction be made, and where can the 
line be drawn as to what lesser degree of probability will suffice? 
If foreseeableness is a requisite to legal cause, why not require as 
great a degree here as in determining the prior question of the 
existence of a duty to use care? 

Another way is presented in a recent able work, Salmond on 
Torts. The learned author, as we interpret him, practically asserts 
that there is no liability in a case where “‘it is not merely the means 
but the end itself which is improbable.” But he thinks that the 
rule of non-liability for improbable consequences does not apply 
to a case (does not prevent recovery in a case) where a foreseeable 
final result was brought about by unforeseeable means.” 

The number of actual cases to which this distinction would apply 
can hardly be large. In most cases where the defendant sets up 
the defense of improbability, not only the specific method but the 
specific ultimate result was unforeseeable. Moreover, the distinc- 
tion seems inconsistent with a general rule of non-liability for im- 
probable specific results. And, even if this difficulty could be 
got over, the doctrine would not account for or reconcile the cases 
where the actual damage far exceeded in extent the foreseeable 
damage, and yet the defendant was held liable for the full amount. 

Another view has been advanced, which seems based on a dis- 
tinction between “direct” and “consequential” damage. 


“A plaintiff can recover damages for the direct injury, even though 
the damages are not such as could have been contemplated.” But 
“where damages are claimed for any other than the direct injury, com- 
pensation will not be given unless the injury is a natural consequence 
of the tort or breach of contract.”” 





% Suggested, but not finally indorsed, in Terry, Leading Principles of Anglo-Amer- 
ican Law, § 551. 

™ “Damage may be natural and probable, although one of the intervening links 
in the chain of causation may be extremely improbable. For if it is likely that the 
damage will happen in some way, it makes no difference that the way in which it does 
actually happen is an unlikely one.” Salmond, Torts, 2 ed., 109. Cf. Terry, Leading 
Principles of Anglo-American Law, § 535. 

% 1 Sedgwick, Damages, 7 ed., 130, 131, notes. But cf.1 Sedgwick, Damages, 9 ed., 
§ rar 0. 
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We can see no sufficient reason for this distinction. If the so- 
called ‘‘consequential damage” is distinctly traceable to the tort 
as the effective cause, the defendant is none the less liable because 
of an interval of time or space, or because the effect is produced 
through the operation of intervening agencies. The cause of a so- 
called ‘direct injury” may be more immediately obvious and more 
easily provable. But the “consequential” damage may equally be 
the product of the defendant’s tort, and that tort may equally 
be a substantial factor in subjecting the plaintiff to the damage 
complained of. 


Another plea for the nominal retention of the alleged rule is based 
upon the view that the rule has been so explained, and qualified, 
and honeycombed with exceptions, that it is now seldom applied 
in such a way as to bar recovery for damage actually caused by the 
defendant’s tort. Without going through all the possible qualifi- 
cations or exceptions, attention may be specially directed to the 
doctrine that the specific consequences, the precise form of damage, 
need not be foreseeable. Under this doctrine, it is thought that 
courts can “mitigate” the general rule “whenever its operation 
seems too harsh.” Indeed in many cases, the adoption of this doc- 
trine nullifies the rule. Professor Bohlen goes so far as to say: 


“Tt will be found that even in those jurisdictions where the rule of 
responsibility is generally broadly stated as for the probable consequences 
alone, that is in practice modified, wherever the negligence is proved or 
admitted to exist, into a rule in effect allowing a recovery for all the 
natural consequences though unforeseeable.” 


If, then, the operation of the objectionable rule is practically 
abolished, why spend time in attempting to prove the intrinsic 
incorrectness of the rule? What matter if the natural interpreta- 
tion of the rule is evaded by arbitrary qualifications, illogical ex- 
ceptions, or incongruous subsidiary rules ? If these various methods 
do actually prevent unjust applications of the rule, what harm is 
done by the nominal retention of the rule ? 

To these queries there are two answers: 

First: We think that the incorrect rule still has more influence 





% 41 Am. L. Reg. N. s. 148, note 28, 
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than Professor Bohlen seems disposed to allow. Some erroneous 
recent decisions seem traceable to it; especially in cases where the 


facts do not obviously suggest the application of the doctrine of 


Hill ». Winsor.” 

Second: It is not desirable for the law to use roundabout methods 
in order to arrive at a right result. Still less is it desirable for the 
law to affirm inconsistent propositions, which are contradictory 
to each other. It is better squarely to reject the alleged rule of non- 
liability for improbable consequences than to affect to maintain 
the rule, and then practically get rid of it in a large proportion of 
cases by applying qualifications which are not consistent with the 
natural interpretation of the rule. It seems absurd to retain it 
as nominally the general rule, and then explain that, if construed 
in its natural meaning, it does not apply in the majority of cases. 
Such a course does not tend to promote legal symmetry or clear- 
ness of thought; and it is especially perplexing to beginners in the 
study of law. 

Equally objectionable is the method of evading the operation of 
the alleged rule by relying on a so-called “conclusive presumption.” 
The law is sometimes said to “conclusively presume” that a de- 
fendant foresaw what he did not and could not foresee. What this 
really means is, that the defendant is held liable for consequences 
irrespective of their foreseeability.”* 


Jeremiah Smith. 


CAMBRIDGE, Mass. 
[To be concluded.] 





7 118 Mass. 251, 259 (1875). 

78 For criticism of the term “conclusive presumption,” and of its use to enable 
the court to lay down a rule of substantive law under the guise of a rule of evidence, 
see 1 Austin, Jurisprudence, 3 ed., 508-509; Gray, Nature and Sources of the Law, 
§ 228; 4 Wigmore, Evidence, § 2492; 2 Chamberlayne, Modern Law of Evidence, 


§§ 1145, 1146, 1159, 1160. 
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SHOULD THE LAW TEACHER PRACTICE 
LAW? 


HE law teacher who has done the arduous pioneer work of 
introducing a new mode of teaching law by case-books is 
necessarily excused for never having practiced law. It may be 
conceded at once that he could not have done his pioneer work 
and become a practitioner at the same time. It may be conceded 
also that the training of the law teacher which comes from the 
struggle to make case-books and to introdyce teaching by case- 
books, is a fair substitute for the training which practice at the bar 
will supply. The law teacher who while still a beginner settles 
down to the completion of a great work like Wigmore on Evidence 
is also readily forgiven for never having practiced law. The law 
teachers of to-day who are over forty or forty-five, and who have 
never practiced, met the problem of their professional development 
and training twenty or twenty-five years ago. It is neither becom- 
ing nor just that anyone should now in the retrospect say that 
they did not meet the situation in which they found themselves 
in the best manner possible. The number of law schools is, however, 
increasing, especially in the Mississippi valley, the south, and the 
far west. There is a corresponding demand for law teachers, and 
the recent law school graduate with a brilliant record as a student 
is more and more called upon to become a professional law teacher 
at the time of leaving the law school, or very shortly afterward. 
The rule is being more and more rigidly enforced that these men 
shall devote all their time to the teaching of law and shall not prac- 
tice in any degree. Accordingly these young men are going into 
law school faculties with no outside distractions whatever. They 
are assuming that they must live upon their law school salary, and 
that alone. At the same time these young men have no pionéer 
work to do in making case-books and justifying their use. Most 
excellent case-books have been made for them, and the second 
editions are out. The number of such young men who will, before 
they are forty, seriously undertake a work like Wigmore on Evi- 
dence is negligible. The question is a vital and important one: 
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What shall these young men who are going into law teaching on 
the basis of not practicing at all, do to develop their powers? What 
is the law school most interested in having them do? Shall they 
practice law in addition to and at the same time that they carry on 
their teaching ? 

Let there be no misapprehension about the scope of the general 
question. It is not: — Shall the law teacher be a practitioner who 
supports himself by his practice and incidentally teaches in the 
law school? I assume that question is finally determined in the 
negative, and that when the law teacher is such a practitioner, 
the problem is to get him out of the law school or to separate him 
from his practice. The general question which I propound is quite 

‘different. Shall the law teacher who is settled in the position of 
making his livelihood by his teaching, and while continuing so to 
do, and while independent of any income he may make from prac- 
tice, yet endeavor from his office in the law school to secure and 
maintain a limited position at the bar in practice? 

Before this general question can be answered we must (1) define 
what we mean by “practice,” (2) agree upon what qualifications 
in respect to its teachers the law school is most desirous of develop- 
ing, and (3) fix the general alternative activity for which practice 
at the bar is to be substituted. 

If by practicing law we mean the usual combination of client- 
care-taking and advocacy — with the emphasis largely on client- 
care-taking — which is the leading characteristic of practice in 
the United States, then I should say, decidedly, the law teacher 
must not practice, and this paper would here abruptly stop. Tak- 
ing care of clients, as distinguished from handling litigated cases, is 
an occupation which will always distract the law teacher from the 
subject matter of his courses and deprive him of the time which he 
needs to devote to his courses. A great deal of necessary client- 
care-taking is not law at all, but mere business. The proportion 
of legal problems and the volume of work and time spent is too 
small and spread over too many diverse fields of the law. The 
more a man succeeds as a client-care-taker, the less valuable he 
becomes as a law teacher. It is premised, and most emphatically, 
that if the law teacher is to practice at all, he must rigidly exclude 
all client-care-taking. 

The law teacher must practice, if at all, in the handling of legal 














SHOULD THE LAW TEACHER PRACTICE LAW? 255 


problems and not at all in the handling of clients. He must have 
cases and not clients. He must serve the needs of lawyers who have 
the clients and who employ the law teacher because of his expert 
and special knowledge and skill in handling litigation. He must 
not be a brief-writing hack or an authority digger, for that occu- 
pation not only does not make an expert specialist in handling 
legal problems, but it leads to an atrophy of personality which a 
man of talents and ambition cannot afford to permit. The law 
teacher may practice in the giving of opinions to other lawyers upon 
legal problems submitted. But the law teacher’s practice must 
not stop here. He must not be merely the man to be consulted for 
academic aid. That is only a more dignified stage of the authority 
digger. The law teacher must be the man who is sought as an advo- 
cate, — whose personal skill and power in swaying the mind of the 
court is in demand. The special field of practice of the law teacher 
should be in the appellate courts. He should have a practice as 
special counsel in preparing the printed briefs and arguments and 
the making of oral arguments before those courts. If, as is fre- 
quently the case, these appellate tribunals discourage oral arguments 
because of the wretched character of those which the bar is now 
offering, the law teacher should take advantage of the opportunity 
to make the better sort of oral arguments and to shine by com- 
parison. The law teacher in his appellate court practice should 
always appear as special counsel. When he is the sole author of . 
the printed briefs and arguments this fact should be made to ap- 
pear before the court so that the whole responsibility for the con- 
duct of the case will fall upon him. As far as possible the law 
teacher should take some part in the more difficult work of handling 
litigated cases in the trial court, where the ultimate result depends 
much on the way the case is tried below and how questions of fact 
are handled. In all his practice, of whatever sort, the law teacher 
should rigidly impose upon himself the rule that he will not deal 
directly with clients. This will place him above the slightest sus- 
picion of ever using his position to secure for himself the clients 
with whom he has come in contact in his work for other lawyers. 
The law teacher’s practice must be to some extent specialized, and 
very naturally in the line of the subjects which he teaches. 

Practice in this restricted sense — handling legal problems and 
litigated cases instead of the miscellaneous affairs of clients — 
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we will call, for want of a better name, advocacy. The law teacher 
who practices thus we will speak of as the law-teacher-advocate. 

What qualities is the law school most interested in developing 
in its teachers? The law school is primarily interested in develop- 
ing the most effective law teachers — men who can handle a class 
successfully, determine what problems are vital, what views are 
sound and impart these views to the students. It wants also men 
who are or who may become successful original thinkers — leaders 
in the promotion of ideas which are to be a factor in the develop- 
ment of the law. It wants also men who during their active life 
may contribute some social service in the cause of law reform. 
Each individual school is interested in securing law teachers with 
the above qualifications, who will not leave that particular institu- 
tion for another because a few more dollars of salary is offered. 

The question of whether the law teacher should practice is of 
course a relative one. Clearly he should practice as an advocate, 
rather than not do anything at all except meet his classes. The 
real question, therefore, always is: Shall the young law teacher 
practice as an advocate rather than do something else? What is 
that “something else”? Clearly it is not the pioneer work of making 
case-books and establishing a new system of teaching. That has 
been done. Clearly it is not the preparation of a great work like 
Wigmore on Evidence, for experience shows that that is too excep- 
tional an achievement. It is the revising of case-books, keeping 
up with recent decisions from all over the English-speaking world, 
writing the average number of law review articles, preparing text- 
books or encyclopedic articles of a dignified character and substan- 
tial proportions. This is a fair description of the usual activities 
of the present-day law teacher, who, as the phrase goes, “‘is giving 
all his time to the law school.” 

The specific question at issue has now become this: Will the 
young man of to-day, fresh from honors at a law school, who be- 
comes a professional law teacher and who spends the first fifteen 
or twenty years of his life as such teacher in securing and main- 
taining a position at the bar as an advocate, be more apt in the 
long run to become a teacher with the qualifications which the 
law school wants, than the man who, during the same period, leads 
the usual life of one who is giving all his time to the law school? 

There are two principal reasons for answering this question 
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in the affirmative and several less important ones: First, the time 
has come when the demand is not for mere speculation as to what 
the general law is or ought to be, but for the testing and establish- 
ment of the speculations of the great teachers already made. The 
law teacher should practice as the means of bringing his own and 
the speculations of the masters as to what the law is or ought to 
be to an actual test in the laboratory of the courts. Secondly, the 
law teacher should practice in order that he may obtain the train- 
ing and experience which comes from conflict with the minds of 
mature men quite as acute, if not more so, than his own. 

Let us consider the first of these two principal reasons. 

Langdell said that law was a science. This meant that the rules 
of law were to be induced from cases as the principles or generali- 
zations in the natural sciences are induced from observation of 
particular data. If the cases are the complete data, then the reach- 
ing of the principle is only a matter of skill in analysis and logic. If 
the cases be incomplete in any considerable degree, analysis and 
logic, however skilfully used, result only in speculation based upon 
partial data. If the scientific method be still pursued, these specu- 
lations must be verified and tested by experiments in the laboratory 
of the courts. 

So long as the law was regarded as the rule established by the 
English cases, the data from which to derive principles might well 
be regarded as largely complete. There was then demanded of the 
law teacher great skill in analysis and logic. But the moment one 
is projected into half a hundred different jurisdictions, each with 
woefully incomplete data from which to ascertain what the law is, 
and each with a court ready to declare the law in a particular case 
by reference to conflicting data elsewhere, assertions as to what 
the principle of law may be or should be become to a large extent 
mere speculations founded upon partial and imperfect data. The 
speculations may be most illuminating and in every way worthy, 
but they do not become scientifically reliable till they have been 
proved and adopted by the courts. 

Professor Langdell’s work was more in the way of analysis and 
logical inference from the fairly complete data of the English cases 
to principles which they established. Professor Ames, on the 
other hand, gave us to a greater extent brilliant speculations as to 
what the law ought to be, based upon data which were partial and 
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incomplete for any particular American jurisdiction. Professor 
Ames’ contemporaries have done and are doing the same thing. 
It may fairly be said that it is the aim of law teachers generally to 
continue the speculations which Professor Ames and his colleagues 
began, and that the accepted ultimate function of the law teacher 
is to further this process of speculation. It is these speculations 
which make what we now call “general law.” This body of so- 
called “general law” is merely professor- or text-book-writer-made- 
law. Its principles are, in any particular jurisdiction where the 
data of cases are incomplete, mere speculations as to what the law 
ought to be. 

In the hands of men who were great enough to found a new system 
of teaching and construct case-books giving new life to legal prin- 
ciples, the making of great and valuable speculations as to what the 
law ought to be for American jurisdictions was natural and to be 
expected. The great speculations were the crowning effort of a life 
of immense labor in the making of case-books and the struggle 
to develop principles. We are, however, entering upon a period 
where the speculations are apt to become decadent. The law 
teacher of to-day is making his speculations too easily. He has 
too much license to speculate without the labor most necessary 
to make his speculations valuable and enlightening. The pre- 
vailing attempt to follow Professor Ames as an ideal, without its 
being necessary to do the pioneer work of making case-books, 
inevitably leads to a flood of easy speculation which is even now 
bringing all speculation into contempt. Iam sure the younger law 
teacher of to-day is constantly more and more aware of the sus- 
picion in which judges and lawyers hold his so-called theories. 
This is the same suspicion which a physicist would invite who 
advanced hypotheses from imperfect data and then did not take 
the trouble to subject them to such tests as were available in the 
laboratory. The suspicion is merited. Speculation without proof 
cannot be permitted to go on indefinitely. The first generation of 
teachers after Ames and Langdell and Thayer are in their prime. 
It may be all right for them to carry on their speculations under 
the guise of statements of “general law.” But to.permit the 
second generation of teachers from Ames and the third generation 
to continue in the same way spells decay and disaster for the law 
teaching profession. The young men who are entering the law teach- 
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ing profession to-day must begin to subject the speculations of their 
masters and themselves to proof by bringing those speculations to 
the test of actual litigation in the courts. 

We know that Professor Ames hoped that by text-books the 
great speculations of the men of his generation would be brought 
to this test. That hope has not been fulfilled, nor is it likely to be. 
In any event such books only reduce to more permanent form the 
speculations of the masters. To bring these speculations to the real 
test you must have men, — men who have convictions and en- 
thusiasm and who can fight skilfully. Professor Gray has reduced 
many of his most valuable views to permanent form in text-books 
and articles, and yet it takes men who are on the firing-line of 
actual litigation in a given jurisdiction to bring them to the proper 
test in the courts of that jurisdiction. 

Professor Ames believed also that his students would be the men 
to make the fight for his speculations in the several states of the 
Union. If, however, he thought that the ordinary student who 
went out into client-care-taking and all the miscellaneous activities 
of legal business would ever bring his theories to the test in the 
laboratory of the courts he was much mistaken. Even a man 
fairly active in litigation may not be an especially effective advocate 
for the speculations of the masters. The second and third gener- 
ation of law teachers from Ames are the students of Ames and his 
colleagues, whether they sat under them personally or not. They 
are the selected ones to bring the great speculations of the masters 
to the test of actual litigation in every state of the Union. These 
men can specialize in the handling of litigated cases and in the 
handling of cases in related groups of subjects which will give them 
an intimate experience with practically every important legal prob- 
lem which arises in those subjects. 

The foremost and fundamental reason why the young law teacher 
of to-day should accept and act upon the principle that he must 
secure and maintain a position at the bar in practice in a particular 
jurisdiction is this: There is an actual demand for the curtailment 
of speculations as to what the law ought to be. There is on the 
other hand a correlative movement for the promotion of direct 
efforts to bring the great speculations of the recent past to the 
test of experience in the courts and to secure their establishment 
in the law. These steps are imperative for the preservation of the 
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speculations of the masters and for the keeping up of the standard 
of legal education and the position of the professional law teacher. 
The law teacher is the man to answer this demand. 

The second principal reason why the young law teacher should 
practice law is that such a practice as we have described will give 
him a training which must react most favorably upon his work as a 
teacher. This will, I think, be readily conceded. The law teacher 
will, in the preparation of cases for hearing, especially when these 
cases are to a considerable extent confined to the subjects which he 
teaches, work out with unusual completeness the legal problems 
arising in the courses which he teaches. Such researches, stimu- 
lated by arguments in the courts, will tend in an extraordinary 
degree to keep his courses fresh and vital. It will be conceded also 
that the law-teacher-advocate will certainly have the value of his 
opinions and the soundness of his learning and judgment in fore- 
casting what courts will do, brought to the awful test of actual 
litigation and analysis by lawyers and judges quite as able, if not 
abler, than himself. He will find himself arrayed against eminent 
counsel and before a court, to defend premises which he may be 
assuming as a matter of course in the class room. But, more than 
this, he must develop a learning and ability which will satisfy, not 
the layman who picks out’a lawyer often from motives of personal 
friendship, but other lawyers who are critically canvassing the bar 
for a competent junior or a winner in an important case. It must 
be conceded also that our law-teacher-advocate will acquire a 
valuable first-hand knowledge of how courts think and operate. 
He will acquire power in the accuracy and soundness of his think- 
ing, and effectiveness in his mode of expression. Experience as 
an advocate will not only assist the law teacher to sound and ma- 
tured views respecting the law, but it will give him an unusual 
degree of effectiveness in handling a class. It will furnish a sound 
basis for social service in law reform, and cannot but have a bene- 
ficial influence in guiding the development of the original thinker 
and the solution of ultimate problems. 

There are, however, some other advantages (of perhaps less im- 
portance) which will come to the law school by reason of the fact 
that its teachers practice as advocates. 

The effort of the young law teacher to secure a position at the 
bar will make his final success as a teacher and a scholar more 
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worth while to him and the law school by postponing the achieve- 
ment of that success and making it appreciably more difficult to 
obtain. The young law teacher of to-day is succeeding too easily 
and too quickly. His case-books are made for him. The analysis 
of: the cases which he uses has been taught him while he was a 
student. In ten or fifteen years a fairly industrious man may have 
taught a considerable number of courses creditably. He may have 
revised a case-book and done his share in writing law review articles 
and student’s text-books. He may have been in quick succession 
a member of several different law school faculties at a constantly 
increasing salary. He may even be called a conspicuous success 
as a teacher giving all his time to Jaw teaching. But he has suc- 
ceeded too easily and too quickly. He has nothing before him. 
If he is in reality a man of energy and ability, at forty or forty-five 
life as a law teacher will become empty and stupid. He will begin 
to look for a law school deanship or the presidency of a university ~ 
where he may find a new field for his talents and energies. The 
man most apt to be thus spoiled as a law teacher is the very man 
of energy and ability which the law school wants to keep, and from 
- whom the law school expects some unusual work in the last twenty 
years of his life. If the same man had, during the first ten or fifteen 
years of his life as a teacher, been striving to make a position at 
the bar for himself as an advocate he would at the age of forty or 
forty-five have been just beginning to succeed both as a teacher 
and as a lawyer. He would be just beginning to enter upon the 
most productive years of his life as a teacher. The chances that the 
law school would obtain from him some services of unusual worth 
- would be good indeed. His views would be matured and his judg- 
ment ripened by his experience as a teacher and as an advocate. 
He would probably be a man with deep convictions about the law. 

The demand of the law school that the young law teacher of to- 
day shall practice as an advocate, and the assistance of the school 
and his older colleagues to that object will have an excellent effect 
in attracting to the teaching profession the law school graduate 
who is the most able in the handling of legal problems. These men 
are really fitted for becoming advocates. They almost always look 
forward to a professional life where they will present to real courts 
solutions of legal problems like those that they handled in the law 
school. They really expect to practice as advocates. Then comes - 
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the awakening. They find that client-care-taking and brief-writing 
hack work have swallowed them up. Neither road leads to advocacy. 
The more clients they have the more sure they are to throw away 
their case-books. The continuous doing of brief hack work leads 
to an undesirable atrophy of personality. In both directions lies’ 
disappointment for the brilliant law student.- If, however, it once 
becomes known that law teaching and a position at the bar as an 
advocate go together, a large number of able young men who now 
shun law teaching will become eager competitors for the places in 
law schools in the jurisdictions where they wish to practice. 

Law faculties cannot be brought to a high standard of excellence 
unless there is some means whereby the less efficient can be elimi- 
nated and replaced by the more efficient. Change which results in 
replacing one man with another just as good is, for a time at least, 
unfortunate. Change which results in the replacing of an especially 
able man by a less efficient one, or one who because of youth and 
inexperience must be developed, is a calamity. Yet this is precisely 
what is happening to-day in many law schools which cannot pay 
the highest salaries. Their most promising young teacher is being 
called to some other school at a few dollars more a year, and he 
is going. These schools have constantly to face a condition where 
the less promising men stay and the more promising ones go. It 
may, however, be predicted with a fair amount of certainty, that 
the younger law teacher who is struggling with some chance of suc- 
cess for a place at the bar as an advocate, and the older teachers 
who have-made such a place, cannot be induced to leave the school 
to go to another jurisdiction for a few hundred dollars a year higher 
salary. It is doubtful whether anything another law school has 
to offer would induce such men to leave. In rare cases, no doubt, 
where the law teacher who has been successful at the bar as an 
advocate wishes to retire from practice entirely and devote himself 
to some ultimate work of scholarship, and a position carrying an 
excellent salary and high honor is offered him, he will accept it. 
But even in the rare case, where such a loss occurs, the law school 
will have had many years of valuable service from an eminent man. 
It will thus turn out that the only men which another law school 
can ordinarily secure for a slight increase in salary will be those 
who have obtained no position at the bar as advocates, or who, 
though trying to obtain such a position, see little or no prospect 
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of success, or who do not care for such a position. In most instances 
the law school can well afford to lose these men and replace them 
with men who can secure a position at the bar as advocates. The 
net result will be that schools which, as a general rule, require their 
young teachers to secure a position at the bar as advocates will in 
the long run keep their more aggressive and efficient men and lose 
their less efficient. By this means its faculty will in time be brought 
to an exceptionally high degree of efficiency. 

So much by way of argument may be conceded in favor of the 
young law teacher of to-day endeavoring to secure and maintain 
a position at the bar as an advocate, instead of leading the life which 
is summed up in the phrase “devoting all his time to teaching.” 
On the whole it will probably be admitted that the law teacher who 
‘ receives a training as an advocate will be more apt to have those 
qualities, which the law school is interested in securing and develop- 
ing, to a greater degree than the man who has never practiced but 
has given all his time to teaching. It may even be admitted also 
that he will more effectively serve the law teaching profession 
and the cause of legal education. The real argument against the 
law teacher practicing will be that there are insuperable practical 
objections to it. First, it will be urged that there has as yet been no 
division at the bar in this country — that there is no established 
professional lawyer’s lawyer, or advocate, or barrister. Hence it 
will be argued that the law teacher could not become an advocate 
if he wanted to and had the time and ability to succeed greatly at it. 
It will be objected, secondly, that the law teacher has no time to 
practice. Finally, it will be said that the law teacher who succeeds 
as an advocate will leave the law school and devote all of his time to 
practice. 

Let us consider the first of these objections: 

It is true that there is as yet no well-defined division at the bar 
in this country and no well-defined profession of advocacy. But 
it does not follow that practice as an advocate is impossible. If 
there is an economic demand for such a division at the bar and for 
the professional advocate or lawyer’s lawyer who is to practice as 
an expert and specialist in the handling of litigated cases in the 
courts, then such a position is open to the law teacher as much if 
not more than it is to anyone else. The fact that there is little 
actual competition may indeed give the law teacher an opportunity 
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now which he will not have a generation hence. The economic 
demand for the advocate has arrived, and in the large centers of 
population is so insistent that it must be answered in some way. 
Client-care-taking has become so absorbing — especially in large 
centers of population — that lawyers who are most successful in 
having clients no longer find it convenient or profitable to handle 
their litigated cases for them. They have had to give up studying 
law. Their object is to find out enough law to steer a safe course 
and keep their clients out of litigation and settle their cases. This 
they do more and more by pushing a button and calling upon a 
clerk in the office. But that knowledge of how courts are going 
to solve or ought to solve the more important and difficult legal 
problems and how important litigation involving these legal prob- 
lems is to be conducted cannot be obtained from the hired under- 
lings of the client-care-taker. The demand for the advocate or 
lawyer’s lawyer who is a student of the law and who is an expert 
in the conduct of litigation is here. This, together with the fact 
that there has been a rather slow and unintelligent answer to the 
demand in very narrowly trained and often poorly equipped spe- 
cialists, gives the law teacher with his broader and more scholarly 
training an opportunity which should not be underestimated. 

It is of course not enough that there should be an opportunity for 
the law teacher to succeed as an advocate. He must to a certain 
extent make a special preparation for the advocate’s work. But 
this is well within the reach of successful law teachers in a compara- 
tively few years. 

It is essential that the law teacher should master to an unusual 
degree the state of the local law on some principal subject or group 
of subjects which he teaches. I had almost said that he must learn 
some real law as distinguished from what a very talented law 
teacher recently called “‘Cloud Cuckoo Town Common Law.” I 
am sorry that the law teacher will be obliged thus to soil his mind 
with the parochial declarations of a given state supreme court. He 
ought, however, to master the local law on one principal subject or 
group of subjects in from four to eight years. All this time he can 
be teaching and becoming more proficient in the general law by © 
reason of the criticism he may find it necessary to level at the local 
law. Having once mastered the local law and obtained thereby a 
foothold in practice, he will find himself constantly bringing to the 
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test of actual litigation in the courts his own and the speculations 
of his masters. In his own phraseology he will be constantly deal- 
ing with problems of “general law.” 

The law teacher cannot, however, stop with the collection and 
analysis of materials which make him a master of the local law. 
His proficiency must become known to the local bar. A legitimate, 
dignified, and effective way in which this may be done is for the 
law teacher to write a book or books and articles dealing with the 
state of the local law and its special and peculiar problems in the 
subjects which he teaches. He will be judged by these books and 
articles. If they are what they should be, bench and bar alike will 
use them. The author’s position at the bar will then be in some 
degree assured. 

There is nothing unusual about this prescription for securing a 
position at the bar as an advocate. It is the same as that which 
has been written generation after generation for the briefless young 
English barrister. The list of books collecting, analyzing, and crit- 
icizing the parochial deliverances of the English judges written 
by young men who have afterwards become leading barristers and 
eminent judges is familiar to all. Many more have been written 
by men who obtained fair but not conspicuous positions at the 
English bar. 

Another thing that the law teacher who would practice as an 
advocate must do, is to stay in one place. Once over the line into © 
another jurisdiction and his foundation of expertness in the local 
law and his relations with the local bar built up during several years 
are at once shattered. I think it was one of Roscoe Pound’s rare 
pieces of good fortune that he was not induced to leave Nebraska 
till he was ready to give up practice. 

The second objection to the law teacher practicing is that he has 
no time for it. I think this is the reason which weighed most with 
Professor Ames. He believed that practice was a distraction to the 
teacher. He no doubt saw clearly that in general a teacher could 
not do the pioneer work of making case-books and introducing the 
case-book method of teaching and also practice. To that I agree. 
Then “practice” to Professor Ames meant, I think, only one 
thing — that was the American combination of client-care-taking 
and advocacy, with the emphasis too often upon the client-care- 
taking. He saw that client-care-taking was inconsistent with the 
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functions of a teacher. Again, I agree. The moment, however, 
that we select for the law teacher a position at the bar as an ad- 
vocate, with the client-care-taking eliminated, and when we reach a 
point where it is more important that speculations as to what the 
law ought to be should be proved and tested than that they should 
be made, we have really presented a situation about which Pro- 
fessor Ames never expressed, or, as far as I know, had any opinion 
at all. 

A priori it seems reasonable that the securing of a position at the 
bar as an advocate should not be at allimpeded by lack of time. 
The probable course of events will be something like this: For 
the first five or six years after the law teacher has graduated from 
the law school and taken up teaching he will be studying up his 
courses, mastering the local law, and writing a local-law text-book 
on some principal law school subject which he teaches. Is that too 
much to ask? Is there anything in this inconsistent with his law 
teaching? During this period, of course, there will not be any prac- 
tice. He will be as clearly giving his whole time to the law school 
as some man who never practiced and who never expects to. If 
our young law teacher gets into any litigation towards the end of 
his first five years’ teaching, it will be as a junior or “devil” without 
pay. The case will very likely be for some social service organiza- 
tion which is testing the constitutionality of some act of the legis- 
lature or aiding in the enforcement of some civil service or primary 
law. It may be a desperate case for some poor person who can offer 
only a contingent fee. In the next five years our law-teacher-advo- 
cate may be expected to impress other lawyers with his knowledge 
of the local law and his ability in solving difficult problems upon 
which the local courts have not yet ruled. His capacity and judg- 
ment as an advocate will be tested and developed with each case 
that he may handle. He may at the end of ten years have six or 
twelve litigated cases a year, involving important and difficult 
problems. The actual number of hours spent in court in these cases 
may be so slight as not to be noticed by the law school at all. If 
three of the cases are heard between June first and October first, 
and six are scattered through the rest of the year and take one day 
each, and half of these fall on days when the law teacher has no 
classes, the actual absence of the law-teacher-advocate from his 
classes on account of appearances in court will hardly be remarked. 
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The fact that in all the appellate courts the arguments are strictly 
limited to an hour or two hours on a side is a great aid to the law 
teacher’s practicing in these courts without any interruption of his 
class-room work. The principal work of the law-teacher-advocate 
will be in the way of preparation of his cases for hearing. This will 
not differ in character from much of that which must be done in 
compiling a text-book or in doing extra work in the preparation of 
courses. 

So far there can be nothing to cause anyone to say that the law 
teacher has not time for both teaching and practice as an advocate. 
If, however, the law teacher is fairly successful as an advocate, the 
opportunities for practicing his profession of advocacy will increase 
after he has been at the bar for ten or fifteen years. It is then that 
he will find opportunities to practice, which, if accepted, will make 
teaching difficult. At this point the law teacher may raise his fees 
and thus discourage retainers, or he may reduce his hours of teach- 
ing from seven a week to five a week, or even four, or he may do both 
— depending upon how great a success he has made. I do not know 
what steps Professor Gray has taken, but I believe he has for over 
thirty years given four hours a week at the Harvard Law School. I 
can hardly imagine any but a practice as an advocate in long civil 
and criminal jury cases that would prevent the devotion of that 
much time to the work of a law school. In this way it is perfectly 
feasible for the law teacher to go on teaching and practicing for 
the rest of his life. But if at the age of forty-five he has tired some- 
what of practice — if the bench seems, as it well may, unattractive 
—if he has exceptional capacity for scholarship, he may move in - 
the direction of giving up practice entirely in order to enter upon 
some ultimate field of authorship. 

The last objection to the law teacher practicing is that he will 
succeed as an advocate and leave the law school entirely. No 
doubt this will happen. It is now clear, however, that it will not 
happen till the law teacher has reached forty or forty-five and been 
teaching for fifteen or twenty years. If at the end of that period 
the law teacher so conspicuously succeeds as an advocate that he 
can give up teaching entirely, the law school will have had many 
years of service from a more than usually able man. 

But it by no means follows that because the law teacher becomes 
a successful advocate at the age of forty or forty-five he will at once 
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abandon law teaching. Success as an advocate means hard work — 
often requiring the physical powers of a man under fifty — and, 
except in the rare case, very moderate fees. It is quite possible for 
the successful advocate to tire of practice. The logical place for 
such a man is the bench. But under present conditions in this 
country such places are hopelessly unattractive. The short terms of 
office, the necessity of standing for election and consequent depend- 
ence upon extra legal political machines for a nomination, and the 
political landslides which throw the judge out of office without any ~ 
reference to his merits as a judge, are not the only unattractive fea- 
tures of a judgeship. The rotation by judges in the trial courts 
among all sorts of cases, civil and criminal jury trials, trials at law 
and in chancery without a jury, appellate court hearings, and juvenile 
‘ourt hearings, absolutely prevents the judge from becoming expert 
in any branch of his work. Association also with a considerable 
number of other judges who have no real head, in an endeavor, with 
the minimum amount of organization, direction, and judicial power, 
to dispose of immense dockets of cases in a large center of population, 
is something that the able expert with ambition will be pretty sure 
to shun. In the highest courts of appeal the great amount of closet 
work in examining briefs and abstracts and writing opinions will 
make places in such courts unattractive to many. I believe that 
when the law-teacher-advocate tires of practice, he will, in many 
cases, be well satisfied to drop practice for the law school rather than 
leave the*law school for practice or the bench. Ezra Thayer and 
Roscoe Pound are conspicuous examples of men who have, after 


- fifteen or twenty years of practice, preferred to give up practice 


entirely for law teaching. If the law-teacher-advocate does not give 
up practice entirely for teaching, he may at least be expected to 
continue his teaching in some degree to the end of his active life. 

The law school may very properly expect that teachers who work 
into practice as client-care-takers will very soon drift out of teach- 
ing. But it need fear no general exodus of those who succeed in 
practice solely as advocates and counselors. 

A law school with a faculty composed of young men, which was 
attempting in a practical way to build up a teaching staff in which 
each man was doing his part towards securing a place at the bar as 
an advocate, would be one where the subjects taught were divided 
into groups with as much regard as possible to special fields of prac- 
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tice; where the best case-books on the general law were used; where 
the teachers were in the process of mastering, or had actually mas- 
tered, the local law in their respective subjects and were preparing 
to publish, or had actually published, text-books on the local law 
of those subjects; where the teachers were writing for a local law 
review special studies in the problems of the local law and notes to 
recent cases decided by the local supreme court; where the teachers 
were busy with local law reform, and mutually supporting each other 
in the effort to obtain from other lawyers employment in the han- 
dling of litigated cases raising for the most part questions in the 
subjects of which they had made a special study; but where the 
mastery of the local law and practice as an advocate were regarded 
not as an end in themselves, but only as the means of bringing to 
the test of actual experience in the laboratory of the courts the 
speculations of themselves and their masters and as the preliminary 
training for an ultimate function as a scholar. 
Albert M. Kales. 


NorRTHWESTERN UNIVERSITY Law ScHOOL. 





Nore. — The utterance of a gifted teacher as to his calling moves a fellow- 
worker in the same field to join in the discussion, even if it be only to agree 
or to throw the emphasis a little differently; and the editors have kindly al- 
lowed me to add a few words to Mr. Kales’s interesting article. 

Much that is fundamental in his argument calls for nothing but cordial 
approval; as, for example, his elimination at the outset of the practitioner 
whose teaching in a law school is incidental to his practice. The theory of 
legal instruction represented by such methods is as remote from present con- 
ditions as are the days when Judge Story could divide his activities between 
the Supreme Court of the United States and the Harvard Law School without 
injustice to either. Mr. Kales’s recognition that teaching law demands and 
deserves all that is best in a man, and that the teacher should renounce all 
practice which will not make him a better teacher, is wholesome and inspiring. 
This principle naturally prohibits “client-care-taking”; and with it must in- 
evitably go any substantial trial practice. Mr. Kales does not in terms make 
this last application. Indeed he recommends participation in trials “as far as 
possible.” But the whole burden of his argument concerns only. questions of 
law and appellate tribunals, and the limitation to what is “possible” renders 
unnecessary any disagreement with him about trials. The uncertainty when a 
trial will begin, and once begun when it will ever end — the conflict between 
the imperative demands of a trial court, and the no less imperative necessities 
of a fixed teaching schedule — these matters of detail are enough of themselves 
to show the impossibility of combining a trial practice with proper teaching. 
Accordingly we do not reach the question how much more serious an encroach- 
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* ment on the teacher’s time is made by “client-care-taking” than by the wakeful 


nights of trial practice, and its absorbed and exciting days. 

So far, therefore, no conflict with Mr. Kales’s views suggests itself. The 
advocacy which he recommends consists in arguing questions of law, and there 
need be no hesitation in recognizing that he marks out for the young teacher an 
interesting and worthy career. In some part, at least, what he desires must come 
about of itself, and without any special effort of the teacher, if he is the right 
kind of man, and if the law school occupies its proper place in the community. 
If so, he cannot fail to be consulted as an authority in the subjects which he 
teaches. Such consultations will help to keep him in touch with the bar and 
with affairs, and they may very naturally call him into court. Whether they 
do this last or not they cannot fail to enrich his experience and increase his 
value to his pupils and to the institution which he serves. Only a very narrow 
view of teaching would condemn such practice as this. 

But whatever the merits of the proposed programme for some teachers, of 
course it is not to be recommended for all. Since teachers of law are not so 
free from individual variation as to realize in fact the ideal standard of uni- 
formity presented by our familiar friend the “ordinary prudent man,” it would 
not be seriously suggested by so sensible and acute a writer as Mr. Kales that 
any particular scheme of life would fit all cases. On the contrary he takes note 
of several worthy substitutes for his proposed work of advocacy, for one of 
which at least — the production of treatises of the highest class — the need is 
crying. His recommendations, which are addressed only to teachers beginning 
their work immediately on graduation, must therefore be still further limited to 
a particular class among such teachers. What are the characteristics which 
bring a man within that class ? 

First and foremost, as we are told, he will not “seriously undertake” the 
preparation of even a single really great treatise. This is a circumstance which 
calls for attention. Why has he made this choice ? Is it because he cannot 
hope to equal the great work which Mr. Kales names? Surely it is a sorry 
thing if a young man beginning his career is to set his ideals no higher than his 
probable attainment. If he is at all worthy of his calling does he not at least 
hope to master some one subject ? The mastery of any head of the law is no 
doubt a great ambition, but his choice of a profession has given him this am- 
bition as his right, in exchange for what he sacrificed in the choice. Moreover 
he fairly pledged himself to it when he gave himself to teaching, for “the main 
secret of teaching law, as of all teaching, is what Socrates declared to be the 
secret of eloquence, understanding your subject.” ! Should he not then in due 
time make a record of what he has accomplished ? Falling short of his full 
purpose he may at least make some contribution of permanent value to the 
law. This without more is a high privilege — why does he reject it ? 

It begins to look as if something were lacking in this young man. When he 
chose to become a teacher, and therefore a student, of the law, we were justi- 
fied in hoping that he was a scholar. At least we had a right to expect of him 
a love of the law, a clear head, intellectual tastes and capacity, and an appe- 
tite for hard work. The suspicion that some of these things are missing is 
soon confirmed. We find that he “is making his speculations too easily”’; 
“judges and lawyers hold his so-called theories” “in suspicion”; and his “‘spec- 
ulations” are of such a kind that there is even an “actual demand” for their 
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“curtailment.” ? Perhaps it was a tendency toward such easy “speculations” 
which turned him aside from the harder path of true scholarship. At any 
rate, the defect is likely to grow upon him unless he takes steps to cure it, and 
Mr. Kales’s prescription seems excellently chosen. The need for it was serious. 
No mere tonic was called for, but radical and vital measures; for we presently 
learn that but for this relief he would, on reaching forty-five, have found life 
as a law teacher “empty and stupid.” Whatever doubt this may suggest 
whether he chose his profession wisely to begin with, there can be none as to 
the wisdom of Mr. Kales’s remedy. 

Suppose now that the teacher is a scholar, or at least has the natural equip- 
ment which we have reasonably demanded of him. How will the case be then? 
Infinitely various, of course, according to the nature of the man; but some gen- 
eral truths can be stated. 

In the first place, his spare time — the subject matter of the whole discussion 
— may not be so great a matter after all. It is not even conceivable that he 
could “not do anything at all except meet his classes.” The mere preparation 
for his class-room work will itself be a large matter. He will constantly find 
that what came to him from his teachers, no matter how learned or skilful 
they were, cannot be made vital or helpful by him until he has passed it through 
his own mind, and seen it for himself, in his own way. How to present it most 
helpfully is a problem which will bear indefinite thought and show him indefi- 
nite opportunity to improve on ‘himself if he only try hard enough. The con- 
stant discussion which he will encourage outside the class room with those 
fellow students of the law whom it is his privilege to teach will take up much 
time, but time well spent for him in clearing and ordering his thought. As 
has been truly said, teaching law if “fitly performed, calls for an amount of 
time, thought, and attention bestowed on the personal side of a man’s relation 
to his students which instructors now can seldom give.” And so the spare 
time is already contracting. 

Such as it is, how will it best be occupied ? 
First and foremost comes the attempt to make himself a master of the sub- 
jects which he teaches. This is a vast enterprise, if rightly undertaken, and he 
is fortunate if in a lifetime he can complete the study and exposition of a single 
subject. If he can, other subjects will always supply him with more worlds 
than he has time to conquer. And so his spare time has already disappeared, 
and our problem with it. What remains is only an unending struggle to decide 
which of many things that call to be done shall be sacrificed to the next. Daily 
the teacher’s thought, stimulated by the thought of his pupils, brings him on 
dark corners hitherto unexplored. Daily, as he seeks to bring light into these 





2 Lest my quotations may seem to misrepresent Mr. Kales’s position, let me say 
that I do not clearly understand his use of the word “speculation.” It seems to em- 
body theories of the nature of law which cannot be discussed here; but it must be used 
in a very special sense indeed to justify the position that “the accepted ultimate 
function of the law teacher is to further this process of speculation.” Whatever its 
meaning, it has unfortunate question-begging possibilities. It suggests at once an 
aloofness from realities and from practical considerations pointing to a poor common 
lawyer, and a neglect of careful and thorough investigation pointing to a poor student 
— thus doubly justifying the “suspicion” of “judges and lawyers.” And at times its 
use even seems to endorse a study narrowed to the law of a single state rather than 
enriched by comparison of its development in different jurisdictions. 
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recesses, he finds them opening into unsuspected inner caverns, rich with 
material of endless fascination, but also of endless labor. The great advantage 
which belongs to the teacher of dealing with some head of the law as a whole 
carries with it the inevitable penalty that in so wide a field these problems, 
calling not for “speculation” but for scientific and painstaking investiga- 
tion, will disclose themselves faster than they can be solved, and will lead him 
into more paths than he can follow. These paths will diverge widely according 
to the nature of the subjects with which he deals. They may lead into historical 
investigation of our own early law, the study of “the day before yesterday in 
order that yesterday may not paralyze to-day, and to-day may not paralyze 
to-morrow.” Or perhaps he must scrutinize foreign systems for the light which 
comes from a comparison of them with his own. Or his work may call for an 
intimate knowledge of modern economic and financial conditions, and of the 
business and political movements of the present day. As these alluring op- 
portunities for study present themselves and compete for his attention, two 
things at least are certain. There will be no occasion for “suspicion” or “cur- 
tailment” of the product of sound work rightly done; and the doer,of it will 
run no risk of finding life “empty” or “stupid.” 

The subject of our discussion, the teacher’s spare time, has long since van- 
ished, but not so the demands upon it. There are the constantly increasing 
calls which come to him, as his authority in his subject becomes recognized, 
from other lawyers and from public officials. He will find himself yielding to 
these from a sense of public duty, or a desire of helpfulness, regardless of the 
sacrifice of his time. Often they will come from his former pupils, who are 
testing his “speculations” in the “laboratory” of the courts, and the habit of 
putting himself at their disposal will prove too strong to be resisted. There is 
his duty, which Mr. Kales does not overlook, to serve the cause of law reform, 


_ and anyone who has worked on Bar Association committees knows the infinite 


capacity of such work for the consumption of time. There are other public 
and civic duties, manifold and miscellaneous, which the community will not 
fail to bring to his attention. Amid all this he will greatly desire (whether he 
can find time to gratify the desire is another question) to keep abreast of the 
current decisions in English-speaking countries, and watch the live growth of 
the law in the wonderful and never-ending variety of facts. And before he 
has had a chance even to consider the claims of society and his family, the 
problem has resolved itself into the central tragedy of life — that there are 
only twenty-four hours in the day. 

I do not mean to overlook the advantage that a teacher may derive from 
having practiced at some stage of his career. Mr. Kales justly emphasizes 
this. And he has done a valuable service in showing how a young man may 
take up teaching immediately after graduation and may yet not lose this 
advantage. But in a well-balanced faculty the work of the various members 
will differ as widely as the men, and it would be a mistake, by any undue em- 
phasis on practice, to undervalue the great work of legal scholarship which is 
peculiarly the teacher’s province. Even when the teacher appears in court to 
argue questions of law which have come to him as an expert in his own subject, 
it is none the less true that every hour given to advocacy is taken from study 
which may be made most valuable to him and to the law. Mr. Kales says 
that the number of great treatises produced by professors has disappointed 
some expectations. But why is this so? Only because time was lacking for 
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the work. Those who knew Mr. Ames and his colleagues of the last generation 
know well that their failure to produce more such treatises was due to nothing 
but their deliberate choice, amid conflicting demands on their time, to serve 
their pupils and the law in ways not less real because more self-effacing. To 
plant the seed from which the great treatises of another would grow gave them 
the same satisfaction as if the work were their own. In their case at least 
no one would regret the use they made of time which might have been 
given to advocacy. And the teachers of the next generation will be fortunate 
if the advantages which have come to them through the work of their prede- 
cessors will give them even a fair chance in a single lifetime for the adequate 
study and exposition of their subjects. 
Ezra Ripley Thayer. 
Harvarp Law ScHOOL. 
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CoNSTITUTIONALITY OF MECHANICS’ LiEN Laws.— The statutes 
creating liens in favor of sub-contractors and material men are of two 
types. The first type gives an indirect lien, which depends upon, and 
is limited in amount to, the indebtedness of the owner to the contractor. 
The sub-contractor is subrogated to the rights of the original contractor, 
and the lien is a remedy for the enforcement of a debt.1_ The second 
type gives a lien directly to the sub-contractors and material men re- 
gardless of the state of accounts between the original parties, and it is 
to this type of statute that the most determined constitutional objec- 
tions have been directed. It is well settled that such enactments do not 
impair the obligation of contract, as they do not apply to contracts 
already existing;? nor are they invalid as class legislation. The chief 
argument has been under the due process and similar clauses of the 
federal and state constitutions. 

It is settled by the weight of authority that the ordinary statute, 
which gives a lien to sub-contractors for the value of their wares does 
not offend against the due process clause,‘ even though the act be con- 
strued to allow liens which aggregate more in value than the contract 





1 See 2 Jones, Lrens, § 1286. 

2 Colpetzer v. Trinity Church, 24 Neb. 113) 37 N. W. 931. 

8 Warren v. Sohn, 112 Ind. 213, 13 N. E. 8 

4 Smalley v. Gearing, 121 Mich. 190, 79 N W. 1114; Laird v. Moonan, 32 Minn. 
358, 20 N. W. 354; Mallory v. La Crosse Abattoir Co., 80 Wis. 170, 49 N. W. 1071. 
In the Wisconsin case the court appears to have regarded as of importance a proviso 
in the statute allowing the owner to recover from the contractor any sums expended 
in discharging liens. But he may do so without any statute on the ordinary principles 
of subrogation. Nichols ». Bucknam, 117 Mass. 488. 
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price. The reasoning by which this result is reached is, that the owner 
knows that the work and materials will be furnished by persons who 
must give the contractor credit; and he is held to have knowledge of 
the statute and to contract with reference thereto. Hence it is by his 
own will that any incumbrance exists. He is not compelled to pay 
twice, or for something he did not order, as he may defer payment till 
the time for filing liens has expired.’ Clearly there results a slight 
restriction on the liberty of contract, ,but judicial opinion is almost 
unanimous that this restriction is amply justified by the promotion of 
the public welfare. The unpaid sub-contractor is furnished a trust- 
worthy security when he can rely for payment on the property whose 
value has been enhanced by his work and materials.* As a further ar- 
gument in favor of such statutes, it may be suggested that the creation 
of a direct lien in favor of a stranger and without consent of the owner 
is a conception by no means novel in our law.?® 

This reasoning sanctions the creation of a legal, but non-contractual, 
relation between the owner and sub-contractors, and gives the latter 
an independent right based solely on the statute. In accordance with 
this view, it is held by the weight of authority that a stipulation in the 
original contract between the owner and builder cannot deprive the 
sub-contractors of their lien. The contrary doctrine, which is upheld 
in Pennsylvania, proceeds on the theory that the statute makes the 
contractor the agent of the owner to create a contractual relation be- 
tween him and the sub-contractors, the original contract being, so to 
speak, the power of attorney for that purpose.” But it is submitted 





5 Henry & Coatsworth Co. v. Evans, 97 Mo. 47, 10 S. W. 868; Bardwell ». Mann, 
46 Minn. 285, 48 N. W. 1120. But see Whittier & Fuller v. Wilbur, 48 Cal. 175. 

6 Jones v. Great Southern Fireproof Hotel Co., 86 Fed. 370; Blauvelt ». Woodworth, 
31 N. Y. 285; Chicago Lumber Co. ». Newcomb, 19 Colo. App. 265, 74 Pac. 786. “The 
foundation principle on which these statutes have been upheld in this and other juris-: 
dictions is the consent and authority of the owner to charge his property, evidenced 
by his own contract made under and with reference to the provisions of the existing 
lien law.” Bardwell v. Mann, 46 Minn. 285, 289, 48 N. W. 1120, 1122. 

7 Smith v. Newbaur, 144 Ind. 95, 42 N. E. 40; Henry & Coatsworth Co. ». Evans, 


supra. 

7 Cole Mfg. Co. v. Falls, go Tenn. 466, 16 S.W. 1045; Jones v. Great Southern Fire- 
proof Hotel Co., supra. “It does not take away or affect the rights of the owner any 
further than it may be necessary for the security of those who are presumed to have 
added something to the owner’s property equal to the expense incurred.” Laird ». 
Moonan, 32 Minn. 358, 361, 20 N. W. 354, 355. Contra, Palmer & Crawford v. Tingle, 
55 Oh. St. 423, 45 N. E. 313. The statute considered in this case was the same as that 
which was subsequently held constitutional in the federal case supra. 

9 The Bee, 3 Fed. Cas. No. 1,219 (salvage lien) ; Bright ». Boyd, 4 Fed..Cas. No. 
1,875 (lien on land for improvements made by boné fide trespasser); Singer Mfg. 
fiat) London & S. W. Ry. Co., 1 Q. B. D. 833 (lien of carrier for goods shipped by a 

ef). 

10 “The lien law of 1881 created a new relation between builders on the one hand, 
and mechanics, laborers, and material men, contributing skill, labor, and material to 
their building, on the other. But it is a relationship of law, not of contract.” Col- 
petzer v. Trinity Church, 24 Neb. 113, 124, 37 N. W. 931, 936. 

1 Whittier & Fuller v. Wilbur, supra; Norton 2. Clark, 85 Me. 357, 27 Atl. 252; 
Stewart Contracting Co. ». Trenton & New Brunswick R. Co., 71 N. J. L. 568, 60 Atl. 
405. See 19 Am. St. Rep. 699, note. 

22 Schroeder v. Galland, 134 Pa. St. 277, 19 Atl. 632. A recent statute of Pennsyl- 


vania provides that “if the legal effect of the contract between the owner and contractor 
is, that no claim shall be filed by anyone, such provision shall be binding.” 1903 Pa. 
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that this is not a sound interpretation of the statute. It amounts to this, 
that the statute compels the owner to assent to the creation of a lien, 
but that he may choose not to assent, and thus evade the statute by so 
stipulating in the original contract. 

If the prevailing doctrine is sound, it would seem to follow that there 
could be no constitutional objection to a statute which provides in terms, 
that there shall be a lien in favor of sub-contractors, notwithstanding 
the original contract stipulate that no liens shall be filed.* Yet in a 
recent case, the Supreme Court of Illinois declared such an act uncon- . 
stitutional, as depriving the owner of his property, namely, liberty of 
contract, without due process of law.“ Kelly v. Johnson, 44 Chic. Leg. 
News 8o (IIl., Sup. Ct.). 





DISCRIMINATION INVOLVED IN PREFERENTIAL RAILROAD RATES FOR 
SUBURBAN SERVICE.—A recent case raises the question of how far 
suburban railroad rates may be based upon considerations different 
from those applying to other traffic. As a railway company, by its other 
traffic, could still earn a profit of seven per cent on its total capitaliza- 
tion, through an advance in rates, it was held proper for the railroad 
commission to prohibit the advance within a ten-mile suburban zone 
and to restore therein previous rates so low that they barely covered 
the actual cost of the service. Puget Sound Electric Ry. v. Railroad 
Commission, 117 Pac. 739 (Wash.). That a large population had grown 
up, induced by and dependent upon rates unreasonably low would it- 
self be no objection to an advance to reasonable rates.'_ But the court 
held the advanced rates to be unreasonable on the ground that the others 
were the only rates that those travelling daily to work in the city could 
afford to pay.2 The public, however, should go without a particular 
service of which it cannot afford to pay the reasonable cost, which must 
always include a fair return upon the reasonable capitalization of the 





a 279, Purp. Dic., 13 ed., 2489. Glassport Lumber Co. v. Wolf, 213 Pa. St. 407, 
2 Atl. 1074. 

8 Contra, Waters v. Wolf, 162 Pa. St. 153, 29 Atl. 646. 

14 The court relied to some extent on a decision of the Supreme Court of Michigan. 
The John Spry Lumber Co. v. Sault Savings Bank, Loan & Trust Co., 77 Mich. igg, 
43 N. W. 778. But the statute considered in that case provided for a lien without any 
reference whatever to the original contract, and has been distinguished in a later Mich- 
igan case. Smalley v. Gearing, supra..It is well settled that the owner should not be 
burdened with a lien for materials and labor not contemplated by the original contract. 
Siebrecht v. Hogan, 99 Wis. 437, 75 N. W. 71; Selma Sash, Door & Blind Factory ». 
Stoddard, 116 Ala. 251, 22 So. 555. 


1 Southern Pacific Co. v. Interstate Commerce Commission, 219 U. S. 433, 31 Sup. 
Ct. 288. See 24 Harv. L. REv. 58r. 

2 Puget Sound Electric Ry. v. Railroad Commission, supra, 744, 745. See Bruns- 
wick Water District ». Maine Water Co., 99 Me. 371, 59 Atl. 537. The court cites this 
case for the proposition that if rates cannot be reasonable to both company and cus- 
tomer they must be to the latter. But this doctrine is properly restricted to the peculiar 
circumstances attending the initial operation of public service through sparsely set- 
tled regions. Coal & Coke Ry. Co. v. Conley, 67 W. Va. 129, 67 S. E. 613. See Southern 
Pacific Ry. Co. v. Bartine, 170 Fed. 725, 767. 
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private property in use.* Legislation fixing a rate which shifts the 
burden of earning its proportionate share of this return from a particular 
service to the other traffic has been held unreasonable under a state con- 
stitution. This was irrespective of the federal ruling that under the 
fourteenth amendment this is no confiscation of property so long as the 
railroad may still earn a fair return upon its entire business. The same 
amendment, it is submitt2d, may, however, be as effectually violated 
through a deprivation of liberty if a railroad is compelled to discriminate 
against a portion of the public. That the reason of the law condemns 
discrimination equally, whether it be absolute, under similar conditions, 
or relative, through a disproportion of difference in charge to difference 
in conditions, is already being recognized.’ Apparently the uncertainty 
and confusion remaining is chiefly over what is a sufficient dissimilarity.® 
That it must be one affecting the cost of service is the truly fundamental 
principle indicated in federal court decisions. The Supreme Court, 
however, has held repeatedly that the relative prevalence of competi- 
tion is a factor.!° Nevertheless the majority of state courts seem to hold 
that the interest of the railroad in sharing competitive business should 
yield to the law against all discrimination." .That fate may await another 
economic law of private business by which, as the principal case demon- 
strates,” it might be profitable to stimulate this additional suburban 
traffic at any charge covering actual cost, if it could be secured on no 
other terms. Already the duties of public service prohibit rate manipu- 
lation calculated to reward the large or exclusive shipper," to build up one 
community at the expense of another," or to favor certain industries in 





8 Metropolitan Trust Co. ». Houston & Texas Central Ry. Co., 90 Fed. 683. See 
Missouri, K. & T. Ry. Co. v, Love, 177 Fed. 493, 501; 20 Harv. L. REv. 521, 523. 

4 Morgan’s L. & T. R. & S. S. Co. v. Railroad Commission, 127 La. 636, 53 So. 890. 
See 2 Wyman, Pusuic Service Corporations, §§ 1064, 1202. Cf. Pennsylvania R. 
Co. v. Philadelphia County, 220 Pa. St. 100, 68 Atl. 676; San Diego Land & Town Co. . 
v. National City, 74 Fed. 79. But cf. St. Louis & S. F. Ry. Co. v. Gill, 156 U. S. 640, 
& 5 Sup. Ct. 484; Atlantic Coast Line R. Co. 2. North Carolina, 206 U. S. 1, 27 Sup. 

t. 585. 

5 Minneapolis & St. L. R. Co. ». Minnesota, 186 U. S. 257, 22 Sup. Ct. goo; Willcox 
v. Consolidated Gas Co., 212 U.S. 19, 29 Sup. Ct. 192. 

6 Cf. Lake Shore & M. S. R. Co. v. Smith, 173 U. S. 684, 19 Sup. Ct. 565. 

7 See Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92, 100, 21 Sup. Ct. 561, 
564; Postal Cable Tel. Co. ». Cumberland Tel. & Tel. Co., 177 Fed. 726, 729; 2 WYMAN, 
Pusiic SERVICE CORPORATIONS, § 1340; 20 Harv. L. REv. 521, 522; 23 Harv. L. 
Rev. 648. The principal case ignores the existence of any restraint upon relative dis- 
crimination under dissimilar conditions. Puget Sound Electric Ry. v. Railroad Com- 
mission, supra, 730, 748. 

8 See 20 Harv. L. REv. 521. 

® Pennsylvania R. v. International Coal Mining Co., 173 Fed. 1. 

10 Louisville & N. R. Co. v. Behlmer, 175 U.S. 648, 20 Sup. Ct. 209; East Tennessee, 
etc. Ry. Co. v. Interstate Commerce Commission, 181 U. S. 1, 21 Sup. Ct. 516. 

11 Tllinois Central R. Co. v. People, 121 Ill. 304, 12 N. E. 670; Louisville & N. R. 
Co. v. Commonwealth, 106 Ky. 633, 51 S. W. 164. See 2 Wyman, Pusiic SERVICE 
CorPORATIONS, § 1377. 

12 Puget Sound Electric Ry. v. Railroad Commission, supra, 747. 

18 See 2 WYMAN, PuBLIC SERVICE CoRPORATIONS, §§ 1077, 1370; 23 Harv. L. REv. 
648. 

14 Hays v. Pennsylvania Co., 12 Fed. 309; Western Union Tel. Co. v. Call Pub. 
Co., supra. Contra, Silkman v. Water Commissioners, 152 N. Y. 327, 46 N. E. 612. 

18 State v. Adams Express Co., 171 Ind. 138, 85 N. E. 337; Galveston Chamber of 
Commerce v. Railroad Commission, 137 S. W. 737 (Tex. Civ. App.). At least this 
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anticipation of increased business in return. And, while properly allowing 
for differences in the cost of carrying articles of varying value,!’ the public 
service law is coming more and more to condemn rates graduated accord- 
ing to what it is worth while to the patron to pay,’* or according to the 
purpose to which the identical service is to be put.” Consequently, if this 
law is to develop consistently, it would seem that neither the sociological 
nor the economic advantages of encouraging suburban communities”? 


should justify the accommodation of their peculiar necessities by any modi- 


fication of rates not in proportion to some difference in the cost of service.” 
However, although the railroad adopting such a policy may not at present 
be condemned by the law,” yet the position seems to be clear that this is 
a discrimination against other localities and in favor of a particular class 
which should not be ordered by the state.¥ 





THE STATUS OF A STOCKHOLDER. — The doctrine that the assets of a 
corporation constitute a “trust fund” for the benefit of its creditors 
had its origin in a dictum of Judge Story,' and was adopted by a large 
majority of the American courts.2 The doctrine was applied to two 
essentially different classes of cases. It led the courts to say that a corpo- 





cannot be done “to an unreasonable degree.” Interstate Commerce Commission 2. 
Louisville & N. R. Co., 118 Fed. 613. See Union Pacific Ry. Co. ». Goodridge, 149 
U. S. 680, 690, 13 Sup. Ct. 970, 974. 

16 Hilton Lumber Co. v. Atlantic Coast Line R. Co., 136 N. C. 479, 48 S. E. 813; 
Crescent Coal Co. v. Louisville & N. R. Co., 143 Ky. 73, 135 S. W. 768. Contra, Hoover 
v. Pennsylvania R. Co., 156 Pa. St. 220, 27 Atl. 282. 

17 Interstate Commerce Commission v. Delaware, L. & W. Ry. Co.,64 Fed. 723. 

18 Tift v. Southern Ry. Co., 138 Fed. 753; Philadelphia & R. Ry. Co. v. Interstate 
Commerce Commission, 174 Fed. 687. See 2 WyMAN, PuBLic SERVICE CoRPORA- 
TIONS, §§ 1224, 1388; 23 Harv. L. Rev. 648. But see Interstate Commerce Com- 
mission v. Chicago, Great Western Ry. Co., 141 Fed. 1003, 1o15. 

19 Baily v. Fayette Gas-Fuel Co., 193 Pa. St. 175, 44 Atl. 251; Postal Cable Tel. 
Co. v. Cumberland Tel. & Tel. Co., 177 Fed. 726; In the Matter of Restricted Rates, 
20 Interst. C. Rep. 426. 

20 Cf. Chicago, R. I. & P. Ry. Co. v. Interstate Commerce Commission, 171 Fed. 
680. The federal court held that the commission should not regard the relative eco- 
nomic or commercial advantages of different localities in fixing rates. This was re- 
versed by the Supreme Court, on the ground, however, that the commission had not 
in fact attempted to do so. 218 U. S. 88, 30 Sup. Ct. 651. See Brewer v. Central of 
Georgia Ry. Co., 84 Fed. 258, 268. But cf. Southern Ry. Co. v. Atlanta Stove Works, 
ay ae 207, 57 'S. E. 429; State v. Minneapolis & St. L. R. Co., 80 Minn. 191, 83 

60. 
21 See 2 WyMaN, Pusiic Service Corporations, §§ 1395, 1396; 20 Harv. L. Rev. 


23. 

2 See BEALE & Wyman, RarLroap RATE REGULATION, § 529. 

* On this ground, the Interstate Commerce Commission held itself powerless to 
restrain the subsequent contraction of the zone within which commutation tickets 
were sold. Sprigg v. B. & O. R. Co., 8 Interst. C. Rep. 443. Cf. Galveston Chamber 
of Commerce v. Railroad Commission, 137 S. W. 737, 745, 748 (Tex. Civ. App.); Lake 
Shore & M. S. R. Co. v. Smith, supra. 


1 Wood v. Dummer, 3 Mason (U. S.) 308. 

2 “Ever since the case of Sawyer v. Hoag, 7 Wall. 610, it has been the settled 
doctrine of this court that the capital stock of an insolvent corporation is a trust 
ay . Handley v. Stutz, 139 U. S. 417, 427, 11 Sup. Ct. 530, 534. Seeo Harv. 

v. 481. 
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ration could not prefer, in the payment of its obligations, those creditors 
who were also stockholders.’ It also furnished a reason why a corpo- 
ration could not release subscribers to its capital stock after creditors 
had made advances relying thereon.‘ It soon appeared, however, that 
the doctrine went too far. It was readily admitted that there was no 
trust in a strict sense,’ and that nothing was to be gained in using the 
phrase metaphorically.’ Failing the reason, the result in the first class 
of cases shifted until it became well settled that a corporation, as well 
as an individual, could prefer whatsoever creditor it pleased.’ But in 
the second class of cases the decisions remained uniform that a subscriber 
to the capital stock of a corporati n could not be released from his obli- 
‘ gation to pay the par value of his stock so as to defeat creditors. As 
these decisions could no longer be based on the indefinite theory of a 
“trust fund,” the courts sought sufficient legal reasons on which to base 
their results. The Minnesota court § maintained that the doctrine of 
“fraud upon creditors” would sustain the cases and held that a corpora- 
tion could therefore release its subscribers so as to bar subsequent cred- 
itors. A recent California case held that the release of a subscriber who 
was, by statute,® made absolutely liable for the debts of the corporation, 
prevented subsequent but not prior creditors from reaching him. Thomas 
v. Wentworth Hotel Co., 117 Pac. 1041. 

But such fraud alone will not explain the liability of a stockholder 
in all its phases, for many courts have held that the subscriber cannot 
plead the fraud of the corporation, by which he was induced to subscribe, 
when sued by a creditor.!° Of necessity, because of the nature of a cor- 
poration, the relation of stockholder and corporation is sui generis, and 
creates rights and liabilities that cannot be explained on ordinary legal 
principles." Although the relationship may be created without any for- 
malities by the mere consent of the parties, when once entered into, 
duties to third parties result from which the original parties are power- © 
less to relieve themselves, and this relationship may thus be likened to 
a status. A subscriber’s duty to pay for his stock is more than a mere 
duty to pay a debt. For he cannot set off against it so as to defeat cred- 
itors obligations due to him from the corporation,” and the Statute of 
Limitations does not begin to run in his favor until a “call” has been 
made by the corporation." Although the courts have frequently spoken 
of “representations made by the subscriber to the creditors,” “ a true 





3 See 15 Harv. L. REV. 409 
4 Hawley v. Upton, 102 ts S. 314; Flinn v. Bagley, 7 Fed. 785. See 25 Am. L. Rev. 


940. 

5 McDonald ». Williams, 174 U. S. 397, 19 Sup. Ct. 743. 

6 Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 127. 

7 Gould v. Little Rock, etc. Ry. Co., 52 Fed. 680; New Hampshire Savings Bank 
0. Richey, 121 Fed. 956. See 3 NoRTHWESTERN L. Rev. 115, 206. The rule in England 
is the same. Jn re Wincham Shipbuilding, Boiler & Salt Co. » 9 Ch. D. 322. 

8 Hospes v. Northwestern, etc. Co., 48 Minn. 174. 

® The statute was held constitutional in a previous case. Thomas ». Wentworth 
Hotel Co., 158 Cal. 275, 110 Pac. 942. 

10 See 24 Harv. L. REv. 147; 22 id. 58. 

11 See 34 Am. L. REG. N. Ss. 448. 

12 Sawyer v. Hoag, 17 Wall. (U. S.) 610. 

13 Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739. 

4 “The creditors had a right to rely upon the fact that the subscribers to such stock 
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estoppel cannot be spelled out; and yet if a creditor knows of facts 
which give the stockholder a defense against the corporation, he cannot 
hold the subscriber.” As the capital stock is not a liability of the cor- 
poration," a release of a subscriber would be a gift that creditors could 
have set aside. But this does not explain the cases where the release 
was given for a consideration, for there the stockholder, as in the prin- 
cipal case, can still be held by prior creditors. Perhaps the truest ex- 
planation is that “the courts have been doing legislative work” with a 
“more or less systematic judicial recognition of a demand of the com- 
mercial world,” +” 





PRESCRIPTIVE RIGHT OF PUBLIC AND OF FREEHOLD INHABITANTS TO 
FisH IN PrivATE WATERS. — Several interesting questions of prescrip- 
tion were settled in two recent cases in the House of Lords. Johnston v. 
O’ Neill, [1911] A. C. 552; Harris v. Earl of Chesterfield, {1911] A. C. 623. 
In the first, four! of the seven lords held that a right to fish in private? 
waters cannot be acquired by the public by immemorial user. The 
decision of the majority is amply sustained by authority,’ though this 
is the first time the question has come before the House of Lords. A 
right of fishing in another’s waters is a profit d prendre, a right to take 
a part of the produce of the land, as distinguished from an easement, 
which is a right without profit. A profit d prendre is incapable of crea- 
tion except by grant or prescription.’ In the principal case there is no 
dominant estate to which a right by prescription could be attached,® 
nor can a grant in gross be presumed, for the unorganized public is incap- 
able of taking by grant.’. Thus the right, if any, must rest solely upon 





have put into the treasury of the corporation, in some form, the amount represented 
by it.” Handley v. Stutz, 139 U. S. 417, 430, 11 Sup. Ct. 530, 535. 

1% Coit v. Gold Amalgamating Co., 119 U. S. 343, 7 Sup. Ct. 231. 

16 Bridgman v. City of Keokuk, 73 Ia. 42, 33 N. W. 355. 

17 See 34 Am. L. REG. N. S. 448, 456. 


1 The Earl of Halsbury and Lords Macnaghten, Dunedin, and Robson. Lord 
Ashbourne, although not passing directly on the question, agreed with the majority, - 
while Lord Shaw of Dunfermline intimated a contrary view. The Lord Chancellor 
dissented from the majority on the ground that the plaintiff had no title upon which 
to sue. . 

2 An incidental question decided in the case is that a non-tidal lake of whatever 
size, even though actually navigable, does not belong as of right to the Crown. This 
follows the English rule as to rivers. See Lord Leconfield v. Lord Lonsdale, L. R. 
5 C. P. 657, 665. But the rule as to large lakes had not previously been conclusively 
settled. See Johnston v. O’Neill, supra, 572. The rule here established is contrary 
to the general holding in the United States. Percy Summer Club ». Astle, 163 Fed. 1; 
Sloan ». Biemiller, 34 Oh. St. 492. But cf. Adams v. Pease, 2 Conn. 481. For a dis- 
cussion of the opposite views, see 3 Kent Comm. 429, notea; 2 FARNHAM, WATERS 
AND WATER Ricuts, § 368 c. 

8 Smith v. Andrews, [1891] 2 Ch. 678; Murphy »v. Ryan, Ir. R. 2 C. L. 143; Al- 
bright v. Cortright, 64 N. J. L. 330, 45 Atl. 634. 

. Page v. Jones, 6 C. B. 81; Peers v. Lucy, 4.Mod. 362; Cobb ». Davenport, 33 
. J. L. 223. 

5 Grimstead v. Marlowe, 4 T. R. 717; Mellor v. Spateman, 1 Saund. 340 ¢, note 3. 

. Grimstead v. Marlowe, supra; Ordeway v. Orme, 1 Bulstr. 183; Merwin v. Wheeler, 
41 Conn. 14. 

7 Lloyd o. Jones, supra; Fowler v. Dale, Cro. Eliz. 362; Hill ». Lord, 48 Me. 83. 

















NOTES. 281 


custom, and although custom will support an easement,® it has from early 
times been held incapable of supporting a profit @ prendre.® 

In the second case, a right of fishing was claimed by prescription on 
the basis of immemorial user by the freeholders in certain parishes along 
a navigable but non-tidal river. Here there were estates to which the 
right could be attached by prescription. But as the right claimed was 
a right to take fish without stint and for commercial purposes, four’ of 
the seven lords held that it could not be so acquired, for it was not neces- 
sary to the enjoyment of the dominant estates, nor was it reasonable, for 
the estates could be divided indefinitely and thus exhaust the servient 
estate; so there were no reasonable grounds for presuming a grant. This 
decision seems correct, for although the very point had not previously 
arisen, it had in general been held that a profit @ prendre claimed as ap- 
purtenant to an estate must be reasonably limited to the needs of the 
estate in which such right was claimed to inhere." 

Another interesting question in the last mentioned case, although raised 
in the pleadings, was not pressed in the argument, and so was not decided. 
This is whether the right of fishing, if claimed in gross, could have been 
sustained. The Lord Chancellor and Lord Ashbourne dissent from the 
holding of the majority on the ground that a right in gross should be 
found in the present case by prescription, while Lord Gorrell accords 
with the majority on the express ground that no right in gross is urged. 
The Lord Chancellor and Lord Ashbourne follow the case of Goodman v. 
Mayor of Saltash," in which a grant to the free inhabitants of ancient tene- 
ments in a borough as a corporation, or a grant to a corporation for the 
use of the inhabitants, was presumed. The Saltash case can be supported, 
if at all, only on the ground of a charitable trust. The decision, it is sub- 
mitted, was at least questionable," and in a later case ™ Kay, J., refused 
to apply it to circumstances such that it was not reasonable to suppose 
there had at one time been a corporation to which the grant could have ° 
been made. Lord Gorrell intimates that Harris v. Earl of Chesterfield 





8 Race v. Ward, 4 E. & B. 702; Abbot ». Weekly, 1 Levinz 176. It should be noted 
in this connection that in the United States some jurisdictions hold that no rights 
whatever can be established by custom, on the ground that there can be no immemorial 
Pe) America. Harris ». Carson, 7 Leigh Va.) 632; Young v. Collins, 2 Browne 
(Pa.) 292. 

9 Attorney-General v. Mathias, 4 Kay & J. 5793 Gateward’s Case, 6 Coke 59 b. 
Contra, Mayor of Linn-Regis v. Taylor, 3 Levinz 160. The reasons advanced are that 
such a right would be uncertain, unreasonable, as tending to destroy the subject mat- 
ter to which the custom applied, and impolitic as establishing an unreleasable in- 
cumbrance upon land. Further, while an easement may originate by mere dedication 
to the public and acceptance by the public authorities, a profit @ prendre cannot be 
acquired by such means. Fitchburg R. Co. ». Page, 131 Mass. 391; Cobb v. Daven- 
port, 32 N. J. L. 369. 

10 The Earl of Halsbury and Lords Gorrell, Macnaghten, and Kinnear. Lord 
Loreburn, L. C., accords in dictum. 

11 Scholes v. Hargreaves, 5 T. R. 45; Heyward ». Cannington, 1 Sid. 354; Merwin 
v. Wheeler, supra. See 2 BL. Comm. 265. 

2 7 App. Cas. 633. 

13 Gray, THE RULE AGAINST PerPEtutttEs, §§ 581-583. 

4 Rivers v. Adams, 3 Ex. D. 361; Weekly v. Wildman, 1 Ld. Raym. 405; Hill ». 
Lord, supra. But cf. Willingale v. Maitland, L. R. 3 Eq. 103; Chilton ». Corporation 
of London, 7 Ch. D. 735. 

% Tilbury v. Silva, 45 Ch. D. 98. 
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embodies such circumstances. The view of the minority extends the 
Saltash case to prescription by freeholders of certain parishes and is 
thus harder to reconcile with authority than the case followed." It is 
to be regretted that the majority did not pass upon this question, and 
thus decide whether such unreleasable rights should be allowed to be 
further extended.!” 





ANCILLARY APPOINTMENT OF RECEIVERS IN FEDERAL Courts. — A 
bill seeking the appointment of a chancery receiver must show a right 
to some distinct equitable relief.| Moreover the United States Supreme 
Court early decided that a receiver had no power outside of the juris- 
diction in which he was appointed.? Under this doctrine, the receiver 
must obtain some appointment from the courts in the other jurisdictions 
where he wishes to sue.’ A recent case decided that a receiver already 
appointed in one federal jurisdiction was not properly appointed “ancil- 
lary”’* receiver in another federal jurisdiction after an ex parte® hearing 
of a bill which merely asked for confirmation of his appointment in the 
original jurisdiction and showed no right to distinct equitable relief. 
Fairview Fluor Spar and Lead Co. v. Ulrich,’ 44 Chic. Leg. News 81 
(C. C. A., Seventh Circ.). 

The reason why a receiver has no extra-territorial power is because 
he has no title to the assets or property,’ but is merely invested by the 
court of his appointment with the power of gathering them in, and this 
investiture of power need not be recognized in other jurisdictions. On 
the other hand, as a practical matter, foreign receivers are allowed to sue 
in most of the state courts,® and some federal courts, though admitting 
the general rule laid down by the Supreme Court, allow foreign receivers 
to sue as a so-called matter of comity.!° Comity in this connection 


16 Bland v. Lipscombe, 4 E. & B. 713 n.c; Whittier v. Stockman, 2 Bulstr. 86. 
17 See Gray, THE RULE AGAINST PERPETUITIES, § 579. 


1 See 3 StrREET, FepERAL Equity Practice, § 2541. So a bill that asks only for 
the appointment of a receiver will not be entertained. Greene v. Star Cash & Package 
Car Co., 99 Fed. 656. 

2 Booth ». Clark, 17 How. (U.S.) 322; Great Western Mining & Mfg. Co. v. Harris, 
198 U. S. 561, 25 Sup. Ct. 770. See Hale v. Allinson, 188 U. S. 56, 68, 23 Sup. Ct. 244, 





249. 

8 Farmers’ Loan & Trust Co. ». Northern Pac. R. Co., 69 Fed. 871. See’ Hicu, 
RECEIVERS, § 47; 3 STREET, FEDERAL Equity PRACTICE, § 2692. 

4 It is not technically an “ancillary” bill. Coltrane v. Templeton, 106 Fed. 370. 

5 A receiver may be appointed ex parte under certain special circumstances. See 
3 STREET, FEDERAL Equity PRACTICE, § 2551. 

8 Accord, Mercantile Trust Co. ». Kanawha & Ohio Ry. Co., 39 Fed. 337; In re 
Brant, 96 Fed. 257. Contra, Platt v. Philadelphia & Reading R. Co., 54 Fed. 569. See 
Greene v. Star Cash & Package Car Co., supra. 

7 A receiver that has title either by statute or assignment may sue of right in a 
foreign jurisdiction. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739; Howarth ». 
Lombard, 175 Mass. 570, 56 N. E. 888. 

8 See ALDERSON, RECEIVERS, § 28. 

® Bank ». McLeod, 38 Oh. St. 174; Metzner ». Bauer, 98 Ind. 425; Runk ». St. 
John, 29 Barb. (N. Y.) 585. See Hicu, Recrrvers, § 47. ‘ 

10 Rogers v. Riley, 80 Fed. 7595 Kirtley ». Holmes, 107 Fed. 1; Lewis v. Clark, 129 
Fed. 570. See Chandler ». Siddle, 3 Dill. (U.S.) 477, 479. Contra, Fowler v. Osgood, 


* 41 Fed. 20; Hilliker ». Hale, 117 Fed. 220. 
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resolves itself into the proposition that where the rights of creditors in 
the jurisdiction, or the public policy of the jurisdiction, are not involved, 
a foreign receiver will be allowed to sue." The other alternative is, of 
course, for the foreign receiver to obtain a so-called “ancillary” appoint- 
ment which gives the “ancillary” jurisdiction control over the receiver 
and so protects the rights of its citizens.* But where the rights of 
domestic creditors are not involved, it seems desirable to allow a for- 
eign receiver to sue without further appointment, as is done by many 
courts. 

If, however, the rights of domestic creditors are involved, which does 
not clearly appear in the principal case, it is submitted that these credit- 
ors would be amply protected whether the method by which the court 
obtained control over the receiver was by an original bill, or by a bill, as in 
the principal case, that prayed for no distinct equitable relief, but merely 
for the confirmation of the receivership. The argument against this less 
technical and cumbersome mode of procedure is that since a receiver has 
no extra-territorial power, each jurisdiction has the right to take the 
matter under consideration de novo, decide whether the case is a proper 
one for a receiver, and appoint as receiver the person whom the court 
considers best fitted; * that, therefore, when the original receiver is 
also appointed in the ancillary jurisdiction, it only occurs as a matter 
of comity or pure coincidence. This theory is unassailable. But as a 
practical matter, the decree in the original court is usually accepted as 
sufficient evidence that there is a proper case for a receiver; ™ the orig- 
inal receiver is appointed in the “ancillary” jurisdiction; * and the 
original jurisdiction has final charge of the assets.” In fact any other 
practice would be intolerable, and to a large degree defeat the objects 
of a receivership where property is in several jurisdictions. 

A case like the principal case will probably seldom arise again.* But 
this extreme assertion of independent jurisdiction seems unfortunate, 
particularly among federal courts, and ought to be remedied by statute. 





LEGALITY OF INSURANCE AGAINST SUICIDE. — Does public policy make 
illegal a contract insuring against suicide of the insured while sane? The 
objection to such a contract, upon the ground of public policy,! is analo- 


1 Rogers v. Riley, supra. 

12 ALDERSON, RECEIVERS, § 28. 

13 See 3 STREET, FEDERAL Equity Practice, § 2670; 18 Harv. L. REv. 520. 

™ Mercantile Trust Co. ». Kanawha & Ohio Ry. Co., supra. See ALDERSON, RE- 
CEIVERS, § 29. 

18 See 3 STREET, FEDERAL Equity PRactice, ; 26096. 

16 See 3 STREET, FEDERAL Equity Practice, § 2697. 

17 See Conklin v. United States Shipbuilding Co., 123 Fed. 913, 916, 917; Farmers’ 
Loan & Trust Co. ». Northern Pac. R. Co., 72 Fed. 26; Hicu, REcEIvers, § 375 a. 

18 Attorneys will, out of abundant caution, label their bills in other than the original 
jurisdiction “ original,” and will set out all the facts for distinct equitable relief. See 
18 Harv. L. REv. 520. 


1 It has been suggested that in the absence of express provision suicide is not one 
of the perils insured against. See Ritter ». Mutual Life Ins. Co., 169 U. S. 139, 152, 
18 Sup. Ct. 300, 304. The great weight of authority holds the contrary. See Campbell 
v. Supreme Conclave Heptasophs, 66 N. J. L. 274, 278-281, 49 Atl. 550, 551-552. 
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gous to the basis of the doctrine of insurable interest, the temptation which 
the contract would offer to the insured to destroy life. The distinction 
between the two, that the insured in one case would be tempted to enrich 
another by destroying himself, and in the second to enrich himself by 
destroying another, only shows that temptation of the former kind is 
comparatively weak. Yet the mere fact that a contract of insurance 
tends to induce the insured to destroy the subject of the insurance does 
not make the contract contrary to public policy, for every insurance 
contract holds out some such inducement. It is the average effectiveness 
of such a temptation in any particular class of such contracts that must 
determine whether they are opposed to public policy. 

The difficulty of determining this in the case of insurance against 
suicide explains the conflict of authority on that point.2 Most of the 
cases have allowed recovery.— It has been suggested * that the opposed 
decisions can be reconciled on the ground that in the leading case deny- 
ing the validity of insurance against suicide the policy was made payable 
to the insured and his representatives,‘ and that in almost all the cases 
that have held the contrary the beneficiary was some other person.° 
This is logically unsound. From the viewpoint of the suggested rule of 
public policy such a distinction must be put on the ground that in the 
former class of contracts there is greater temptation to commit suicide 
than in the other. The temptation involved is the desire of the insured 
to enrich the person who will get the substantial benefit resulting from 
payment by the insurer. To say the least, there is nothing to show that 
the insured is less desirous of enriching one whom he has specifically 
named as beneficiary than the unspecified persons who will ultimately 
be paid the proceeds of a policy made payable to the estate of the 
insured. 

The desirability of the rule of public policy under discussion is no clearer 
upon analogy than upon authority and principle. The decisions are 
almost evenly divided upon the questions whether the life can validly 
be insured against death by execution for crime,® or death as the result 
of participation in a criminal act.’ The solution of the problem would 
seem, therefore, to lie in legislative enactment. But the statutes them- 
selves seemed to express the opposing views of the courts. Some statutes 





2 This discussion does not deal with cases where the insured intended suicide when 
the policy was issued. In such cases recovery is denied on the ground of fraud. Smith v. 
National Benefit Society, 123 N. Y. 85, 25 N. E. 197; Parker v. Des Moines Life 
Association, 108 Ia. 117, 78 N. W. 826. 

3 See Patterson v. Natural Premium Mutual Life Ins. Co., too Wis. 118, 124, 75 
N. W. 980, 982. 

4 Ritter v. Mutual Life Ins. Co., supra. The opinion in this case gives other grounds 
for not allowing recovery. In Moore v. Woolsey, 4 E. & B. 243, the insured, to whom 
the policy was made payable, assigned; recovery was allowed. The assignment should 
not be regarded as material; if public policy made the contract void, assignment would 
not legalize it. 

5 Patterson v. Natural Premium Mutual Life Ins. Co., supra; Campbell v. Supreme 
Conclave Heptasophs, supra. Contra, Hopkins v. Northwestern Life Assurance Co., 94 
Fed. 7209. 

* For recovery: Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 83 N. E. 542. 
Contra, Amicable Society v. Bolland, 4 Bligh Nn. s. 194. 

7 For recovery: Sun Life Ins. Co. 2. Taylor, 108 Ky. 408, 56 S. W. 668. Contra, 
Hatch v. Mutual Life Ins. Co., 120 Mass. 550. 
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prohibit the insurer’s setting up the defense of suicide. A Georgia 
statute, expressly giving the insurer this defense,® was a possible legisla- 
tive declaration in favor of the disputed rule of public policy. A recent 
decision removed this possibility by holding that the statute did not 
prevent waiver of the defense by the insurer. Mutual Life Ins. Co. v. 
Durden, 72 S. E. 295 (Ga., Ct. App.). The case is thus an important 
addition to the already large preponderance of authority against the 
invalidation, on grounds of public policy, of contracts insuring the life 
against suicide while sane. 





RECENT CASES. 


ADVERSE POSSESSION — AGAINST WHOM TITLE MAY BE GAINED — EFFECT 
OF GRANTOR’S REMAINING IN Possession. — The plaintiff conveyed his land 
to the defendant, intending that the latter should afterwards reconvey it to 
- him. The plaintiff made improvements on the land, and seven years after the 
conveyance to the defendant he demanded a reconveyance, but was given merely 
a life lease. Thereafter he treated the land as his own property. His occupancy, 
including the period before the granting of the life lease, exceeded the period 
of the Statute of Limitations. Held, that he has acquired title in fee. Freemon 
v. Funk, 117 Pac. 1024 (Kan.). 

It is well settled that a life tenant cannot acquire title by adverse possession 
against the reversionet or remainderman, since the latter has no right of action 
during the continuance of the life estate. See Pinckney v. Burrage, 31 N.J.L. 
21; Rohn v. Harris, 130 Ill. 525, 22 N. E. 587. This rule does not apply where 
the remainderman is given a right of action by statute. Garrett v. Olford, 132 
N. W. 379 (Ia.). The principal case ignores the grant of the life estate and 
treats the relation of the parties as that of grantor and grantee. Some courts . 
appear to recognize no distinction between such a case and the ordinary situa- 
tion, where the parties are strangers. Smith v. Montes, 11 Tex. 24; Knight v. 
Knight, 178 Ill. 553, 53 N. E. 306. By the weight of authority, however, the 
possession of a grantor is presumed to be subject to the rights of his grantee. 
Buckholder v. Sigler, 7 Watts & S. (Pa.) 154; Schwallback v. Chicago, etc. Ry. 
Co., 69 Wis. 292, 34 N. W. 128. In order that this presumption be rebutted, 
most courts hold that a clear assertion of adverse right must be brought home to 
the grantee. Dotson v. Atchison, etc. Ry. Co., 81 Kan. 816, 106 Pac. 1045. Cf. 
Zeller’s Lessee v. Eckert, 4 How. (U. S.) 289. Other courts are more ready to 
find that the possession is adverse. Waltemeyer v. Baughman, 63 Md. 200. See 
Brinkman v. Jones, 44 Wis. 498, 524. In the principal case, the grantor, during 
the first seven years of the occupancy relied on by him, appears to have 
claimed only a right of reconveyance rather than a right of present ownership. 


BANKRUPTCY — DIscHARGE — DispuTED Ciarms. — The petitioner was ad- 
judicated a bankrupt in voluritary proceedings. The only debts scheduled 
were stated in his schedules to be disputed. Held, that the petitioner is not 
entitled to "g discharge. Matter of Gulick, 26 Am. B. Rep. 632 (Dist. Ct., 
S. D. N. Y.). 

Disputed claims are debts whose existence is as yet undetermined and whose 
existence the alleged debtor denies. If they do actually exist, they will be 


8 Mo. REv. Stat., 1909, § 6945; N. D. Crv. CobDE, 1905, § 6064. 
® Ga. CoDE, 1911, § 2500. 
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released by a discharge in bankruptcy, for there is nothing in the Act except- 
ing debts whose existence the debtor has denied from the operation of a dis- 
charge. BANKRUPTCY Act OF 1898, § 17a. There is therefore no basis for the 
statement in the opinion of the principal case that the Act does not authorize 
the discharge of disputed claims. Nor can the decision well be supported on 
the ground of lack of jurisdiction for the adjudication. The actual existence of 
debts is a fact necessary to found jurisdiction. BANKRUPTCY AcT oF 1808, 
§ 4a. See 3 RemincTon, BANKRUPTCY, § 41. But the adjudication is based 
on the petition. See BANKRUptcy Act OF 1898, § 18g. That no debts exist 
does not appear from the petition. Nor do the creditors offer to prove that no 
debts exist. Furthermore, it is doubtful whether an adjudication even in 
voluntary proceedings can be attacked on an application for a discharge. In 
re Mason, 99 Fed. 256. But see In re Wheeler, 165 Fed. 188. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — FUTURE CONTINGENT 
INTEREST IN Lire INSURANCE Poticy. — An insurance policy provided for 
payment of a certain sum to the bankrupt’s wife on his death but gave him the 
option to surrender the policy for cash at the end of twenty years, if he was 
then living. § 70 a (5) of the Bankruptcy Act of 1898 provides that “property 
which . . . [the bankrupt] could by any means have transferred’”’ shall pass 
to the trustee. Held, that the bankrupt’s option to surrender the policy is. 
a » this section. In re Schaefer, 189 Fed. 187 (Dist. Ct., N. D. Ohio, 

If, as the court is willing to assume, the insured will have the right to sur- 
render the policy without his wife’s consent, this case, in holding the right 
not assignable, is opposed to all other decisions on such policies. In re Welling, 
113 Fed. 189; Matter of Phelps, 15 Am. B. Rep. 170; In re Hettiling, 175 Fed. 
65. It is supported only by a dissenting opinion. See In re Welling, 113 Fed. 
189, 195. By its doctrine the policy is apparently regarded as a res in which 
the wife has the vested interest, and the insured a mere inalienable expectancy. 
But the limitations as to assigning future contingent interests in tangible 
property are not here involved. Rights under an insurance policy are choses 
in action. The insurer has contracted that the insured may, if he live twenty 
years, surrender the policy for cash. The insured thus has a right under an 
existing contract. The fact that nothing is to be paid under this contract right 
until a time in the future, and that the payment is subject to a contingency, 
affects the present value of the right, but cannot affect its assignability. See 
In re Coleman, 136 Fed. 818, 819; Bassett v. Parsons, 140 Mass. 169, 170, 
3.N. E. 547. 


Britis AND Notes — OvERDUE PAPER — Errect OF MATURITY OF SOME OF 
A SERIES OF Notes GIVEN IN ONE TRANSACTION. — The defendant gave nine 
promissory notes in payment for a press, each reciting that it was secured by 
a certain chattel mortgage of even date. The payee transferred the notes and 
mortgage to the plaintiff for value after five of the notes were overdue. The 
defendant interposed a counterclaim for breach of warranty by the payee. 
Held, that this claim is valid against all of the notes. Rowe v. Scott, 132 N. W. 
695 (S. D.). 

The effect of maturity on a negotiable instrument is not to make it unas- 
signable at law. The creation by transfer of a new legal title better than that 
of the transferor is prevented. Down v. Halling, 4 B. & C. 330; Northampton 
National Bank v. Kidder, 106 N. Y. 221. But the transferor’s legal title passes, 
and maturity acts as notice of the equities to which it is subject. See Fisher 
v. Leland, 4 Cush. (Mass.) 456. Usually bad faith in the purchaser is essential 
to such notice. Murray v. Lardner, 2 Wall. (U.S.) 110. But in the case of a 
defect in the instrument so apparent as maturity, this requirement is dispensed 


























RECENT CASES. 287 


with. See Angle v. North-Western Mutual Life Ins. Co., 92 U. S. 330, 341. 
If it is apparent that the notes were given in one transaction for one considera- 
tion, the notice given by the overdue notes is as effective for the others as for 
themselves. H arrington v. Claflin & Co., 91 Tex. 294, 42 S. W. 1055; Old National 
Bank of Fort Wayne v. Marcy, 79 Ark. 149, 95 S. W. 145. But the fact that all 
the notes are secured by one mortgage is not in itself enough to make this ap- 
parent. Boss v. Hewitt, 15 Wis. 260; Bank of Edgefield v. Farmers’ Co-operative 
Mfg. Co., 52 Fed. 98. The conclusion of the court that the notes disclosed them- 
selves to be parts of the same transaction is perhaps justified by the similar date 
of all the notes. 


Carriers — Liens — Ricut oF CARRIER TO Hotp DAmaGep Goops FOR 
Non-PAYMENT OF FREIGHT. — Goods were damaged in transit through the 
fault of the carrier to an amount greater than the freight charges. The carrier 
refused to deliver them unless the usual freight charges were paid. The con- 
signee, who was also consignor, then sued the carrier ex contractu for the value 
of the goods. Held, that he cannot recover. Wéilensky v. Central of Georgia 
Ry. Co., 72 S. E. 418 (Ga., Sup. Ct.). 

Because of a liberal procedure, the weight of American authority allows the 
consignee to defend a suit for freight by showing that the damage to the goods 
through the fault of the carrier equals or exceeds the charges. Leech v. Baldwin, 
5 Watts (Pa.) 446. Contra, Shields v. Davis, 6 Taunt. 65. Moreover, the con- 
signee may bring replevin or trover when the carrier refuses, on the ground of 
non-payment of freight, to deliver goods so damaged. Moran Brothers Co. v. 
Northern Pacific R. Co., 19 Wash. 266, 53 Pac. 49, 1101; Missouri Pacific Ry. 
Co. v. Peru-Van Zandt Implement Co., 73 Kan. 295, 85 Pac. 408, 87 Pac. 80. 
See 20 Harv. L. Rev. 146. When the amount of damage does not equal the 
freight charges, the carrier has a lien for the balance only. Bancroft v. Peters, 
4 Mich. 619. The reasoning is that if the carrier is liable for damage equal to 
the freight, there is no debt; and where there is no debt there is no lien. Ewart 
v. Kerr, 1 Rice (S. C.) 203. But the principal case is an action ex contractu. 
The carrier has undertaken, to the plaintiff as consignor, to transport and de- 
liver the goods, on payment of proper charges, to the consignee. Unless he . 
permits the consignee to take them without advancing illegal claims, the un- 
dertaking is not fulfilled. It is submitted that for this breach the carrier should 
be liable in contract for the damage actually incurred. 


Carriers — Loss or Injury TO Goops — RESPONSIBILITY OF CARRIER FOR 
ANIMALS IN Pens UNDER STATUTORY REQUIREMENT. — A federal statute 
provided that on an interstate shipment no railroad should confine animals 
in cars longer than twenty-eight consecutive hours, without removing them for 
five hours into properly equipped pens for rest, water, and feeding, unless 
prevented by storm or other unavoidable causes. The plaintiff’s sheep, while 
in the defendant carrier’s stockyards, in transit, were killed. Held, that the 
defendant is not liable in the absence of negligence. Beckman v. Southern 
Pacific Co., 118 Pac. 118 (Utah). 

The law is settled that the transportation of animals is common carriage. 
Swiney v. American Express Co., 115 N. W. 212 (Ia.). The carrier is bound 
to feed and care for the animals in transit. Toledo, Wabash & Western Ry. 
Co. v. Hamilton, 76 Ill. 393. While they are being carried, and until the under- 
taking is completed, he is an insurer, although the animals are in stockyards 
or pens. Texas & Pacific Ry. Co. v. Turner, 37 S. W. 643 (Tex.). See Nelson v. 
Chicago, etc. Ry. Co., 78 Neb. 57, 59, 110 N. W. 741, 742. The ground of the 
decision in the principal case can be supported only on the reasoning that the 
statute relieves the carrier of his common-law liability while the cattle are in 
the pens. But the statute merely requires unloading at stated intervals, unless 

















288 HARVARD LAW REVIEW. 


the unloading is prevented by unavoidable causes. A statute changing the 
common law modifies it no further than the clear import of its language neces- 
/Sarily implies. Johnson v. Southern Pacific Co., 117 Fed. 462. The decisions 
‘under this statute give no indication of relieving the carrier of his common- 
law liability, and uniformly consider its only purpose to be the prevention of 
cruel treatment of animals in interstate shipments. See Chesapeake & Ohio 
Ry. Co. v. American Exchange Bank, 92 Va. 495, 502, 23 S. E. 935, 937. United 
States v. St. Louis, I. M. & S. Ry. Co., 177 Fed. 205. The liability of the carrier 
in transportation is still left as at common law. See Missouri Pacific Ry. Co. 
v. Ivy, 79 Tex. 444, 446, 15 S. W. 692, 693. The court seems to go be- 
yond legitimate bounds in an attempt to cut down the carrier’s common-law 
liability. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — CoNnTAGIOUS DISEASE 
oF FELLOW PASSENGER. — The plaintiff sued as administrator for the death of 
his intestate, alleged to have been caused by contagious disease contracted from 
a fellow passenger of the intestate on the defendant’s railroad. The defendant’s 
conductor had no knowledge of the disease of the fellow passenger. Held, that 
the plaintiff cannot recover. Bogard’s Admr. v. Illinois Central R. Co., 139 
S. W. 855 (Ky.). 

A carrier is under a duty to use the highest care to provide safe conveyances, 
and is liable for injuries to passengers resulting from defects which might have 
been discovered by the use of such care. Palmer v. President, etc. of Delaware 
& Hudson Canal Co., 120 N. Y. 170, 24 N. E. 302; International & Great 
Northern Ry. Co. v. Anthony, 24 Tex. Civ. App. 9, 57 S. W. 897. A carrier is 
under a duty to use the highest care to protect passengers from foreseeable 
injuries by their fellow passengers. Kuhlen v. Boston & Northern Street Ry. 
Co., 193 Mass. 341, 79 N. E. 815. It would not be practicable to extend the 
duty of inspection of conveyances to inspection of passengers. Cf. Gulf, 
Colorado & Santa Fé Ry. Co. v. Shields, 9 Tex. Civ. App. 652, 29 S. W. 652. 
But the duty of the carrier would seem to require the conductor to take pre- 
cautions when a reasonably prudent man would be so impelled by the facts 
under his observation. Cf. Houston & T. C. R. Co. v. Phillio, 67 S. W. 915 
(Tex.). Under this view the decision in the principal case may be questioned. 
But cf. Long v. Chicago, Kansas & Western R. Co., 48 Kan. 28, 28 Pac. 977. 


Consprracy — Crmmnat Liapriiry — Errect oF GRANTING New TRIAL 
To ONE DEFENDANT. — A new trial was granted one of several defendants 
indicted for conspiracy, on errors in no way prejudicial to the others, one of 
whom appealed. Held, that the verdict should stand as to the appellant. 
Dufour v. United States, 39 Wash. L. R. 714 (D. C., Ct. App.). 

This case follows a recent American decision. Browne v. United States, 145 
Fed. 1. But it is opposed to the weight of authority. Queen v. Gompertz, 
9 Q. B. Nn. s. 824; Isaacs v. State, 48 Miss. 234. There seems to be no reason 
on principle why a new trial should not be given to one conspirator and refused 
to another, if it is certain that the error affected only the first. As a practical 
matter it usually will affect both, but by no means necessarily. There is, of 
course, no repugnancy in acquitting some and convicting others of those jointly 
indicted for conspiracy. Jones v. Commonwealth, 31 Grat. (Va.) 836. 


ConstTITUTIONAL Law — DuE Process oF LAw — INHERITANCE TAX ON 
DEPOSITED PROPERTY COLLECTED THROUGH SAFE Deposit Company. —A 
statute provided that a safe deposit company on the death of a depositor should 
give the proper state officials ten days’ notice before delivering over the prop- 
erty deposited to the legal representatives of the deceased and should retain a 
sufficient amount thereof to pay an inheritance tax on such property or be 
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liable to a penalty. Held, that the provision is not unconstitutional. National 
Safe Deposit Co. v. Stead, 95 N. E. 973 (Ill.). 

The statute was objected to as impairing the obligation of the company’s 
charter, as depriving it of liberty and property without due process of law, as 
subjecting the property to unreasonable searches and seizures, and as devoting 
the property, by delaying its delivery, to a public use without just compensa- 
tion. On the death of the depositor the company would seem to hold the prop- 
erty as a bailee for the state and other parties entitled, as tenants in common, 
since an inheritance tax statute vests a property ‘right in the state at the 
death of the decedent. Jn re Estate of Graves, 242 Ill. 212, 89 N. E. 978; Es- 
tate of Stanford, 126 Cal. 112. The view taken by the court, therefore, that 
the effect of the statute was merely to require a bailee to give notice to a part 
owner to be present at the distribution of the bailed property and to deliver to 
such owner his proportionate share, would seem to be justifiable, and renders 
all the objections taken invalid. The case is but an instance of the right of the 
state in certain cases for convenience and greater certainty to collect a tax by 
indirection through a third party. Commonwealth v. D.& H. Canal Co., 150 
Pa. St. 245, 24 Atl. 599. See Monticello Distilling Co. v. Mayor, etc. of Balti- 
more, go Md. 416, 427, 45 Atl. 210, 212. 


Contracts — Surts sy Tutrp Persons Not Parties To Contract — 
Contract witH City TO ANSWER FOR DAMAGES TO PROPERTY OWNERS. — 
Property abutting on the route of a subway was damaged because of the im- 
proper methods of construction employed by a sub-contractor. The original 
contractor had contracted with the city to be answerable for such damages. 
Held, that the city is not, and the original contractor is, liable in damages to 
the owner of the abutting property. Smyth v. City of New York, 203 N. Y. 106. 

This case extends somewhat the doctrine of Lawrence v. Fox, 20 N. Y. 268. 
Hitherto, in New York, the beneficiary could, in general, sue upon the contract 
only when he was owed some duty by the promisee. Durnherr v. Rau, 135 
N. Y. 219. An exception was made when the defendant had violated the terms 
of its public franchise. Pond v. New Rochelle Water Co., 183 N. Y. 330. Also 
the beneficiary might sue if the defendant had been negligent while performing 
a contract to fulfil a function of the state. Robinson v. Chamberlain, 34 N. Y. ° 
389. In these cases there could have been a recovery apart from the contract, 
either on the public service law, or for personal negligence. In the principal 
case there was no liability except upon the contract. A majority of the juris- 
dictions in this country follow Lawrence v. Fox, but of these, only New York 
and Minnesota deny recovery to a “sole beneficiary.” Durnherr v. Rau, 
supra; Jefferson v. Asch, 53 Minn. 446. Courts allowing recovery by the 
“sole beneficiary” attain the correct result, but as the doctrine of permitting 
the third party to sue at law upon such a contract is wrong in principle, the 
conclusion is reached in an improper way. See 15 Harv. L. REv. 767, 772-775, 
780-785. 


Contracts — Suits By Tutrp Persons Not Parties TO ConTRACT— SuIT 
IN Equity By CREDITOR OF PROMISEE. — A. conveyed assets to B. in return 
for B.’s promise to pay the debts of A. B. conveyed the same assets to C. in 
return for C.’s promise to pay the same debts. Held, that a creditor of A. can 
recover from C. in equity. Forbes v. Thorpe, 95 N. E. 955 (Mass.). 

In Massachusetts a creditor cannot sue at law on a contract made for his 
benefit by the debtor. Morril v. Lane, 136 Mass. 93; Borden v. Boardman, 
157 Mass. 410, 32 N. E. 469. So rigidly has this rule been observed, that of all 
the American jurisdictions, including those which ordinarily deny the creditor 
a right of action, Massachusetts alone refuses to allow a mortgagee to proceed 
against a grantee who has assumed the mortgage debt. Mellen v. Whipple, 
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1 Gray (Mass.) 317; Keller v. Ashford, 133 U.S. 610. See Woodcock v. Bostic, 
118 N. C. 822, 828, 24 S. E. 362, 363. Although the actual decisions go only so 
far as to hold that the mortgagee has no right at law, there have been judicial 
utterances which seem to indicate that no action would lie even in equity. See 
Rice v. Sanders, 152 Mass. 108, 113. A fortiori, in the ordinary case, it would 
seem, equity would not act. The present case, therefore, in recognizing and 
assigning as one ground of the decision a right in the creditor to enforce in 
equity the promisee’s right to compel performance by the defendant of the 
agreement made for the creditor’s benefit, apparently marks a decided change 
in the attitude of this court. The change is all the more welcome since it 
places the law pertaining to this subject on a basis which is theoretically 
justifiable. See 15 Harv. L. Rev. 767, 775 ef seq. 


CoRPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — RELEASE OF SUBSCRIBER TO CAPITAL Stock. — Under a 
statute providing for the absolute liability of stockholders for the debts in- 
curred by a corporation, while they were stockholders, a corporation released 
certain subscribers to its capital stock and later incurred a debt. Held, that 
the creditor cannot reach these subscribers. Thomas v. Wentworth Hotel Co., 
117 Pac. 1041 (Cal.). See Nores, p. 278. 


CORPORATIONS — STOCKHOLDERS: POWERS OF Majority — VALIDITY OF 
ELECTION AFTER QuoRUM BROKEN BY WITHDRAWAL OF STOCKHOLDERS. — 
After the annual meeting of the stockholders of a corporation had been duly 
organized, some stockholders without justification withdrew to break the quo- 
rum. Those remaining elected the defendants to office. Held, that the election 
is valid. Commonwealth ex rel. Sheip v. Vandegrift, 81 Atl. 153 (Pa.). 

When stockholders withdraw from a regularly organized meeting, and or- 
ganize another meeting for the election of officers, the election is invalid, even 
though a majority of the stock is represented. Commonwealth ex rel. Langdon 
v. Patterson, 158 Pa. St. 476, 27 Atl. 998. But see In re Cedar Grove Cemetery 
Co., 61 N. J. L. 422, 39 Atl. 1024. But the question in the principal case is 
as to the validity of the proceedings of the remaining minority in the original 
meeting. A quorum is necessary to the legal organization of a meeting; but 
when the meeting is organized, in the absence of statutory requirement, a 
majority of the votes cast will elect. See In re Argus Printing Co., 1 N. D. 
434, 48 N. W. 347. Those who do not vote are bound by the action of those 
who do. State ex rel. Martin v. Chute, 34 Minn. 135, 24 N. W. 353. It would 
seem that those who withdraw should be in no better position to attack the 
proceedings than those who are present and do not vote. Every stockholder’s 
right is protected by the requirement that the meeting be conducted in a 
parliamentary manner. See Procter Coal Co. v. Finley, 98 Ky. 405, 33 S. W. 188. 
The decision in the present case seems sound. Under any other rule important - 
corporate action might be indefinitely delayed by a faction of the stockholders. 


Equiry — JuRIsDICTION — DiscRETION OF CourT IN GRANTING RELIEF. — 
The plaintiff’s agert purported to sell the plaintiff’s land as his own to the 
defendants. He later represented to the plaintiff that he had sold it to another, 
but paid over part of the money received from the defendants. The plaintiff 
brought a bill to quiet title. Held, that if the defendants will pay the balance 
of the purchase price which the plaintiff believed to be due him, the plaintiff 
should convey to them. Haswell v. Standring, 132 N. W. 417 (Ia.). 

In order to achieve an equitable result the court has fastened on the plain- 
tiff a bargain which he has not made. Such action is open to two objections. 
It denies the plaintiff the right to make his own bargain and in so far does him 
injustice, and further it destroys all certainty in the settlement of disputes. 
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If the court may choose what bargain it will enforce, as being the most equi- 
table, or what the parties might have done had they known the facts, the law 
will vary with the opinion of the individual chancellor. Cf. Gray, RULE 
AGAINST PERPETUITIES, 2 ed., 590-603. The whole tendency of modern judi- 
cial thought has been against such uncertainty. See 1 Pomeroy, Equity Juris- 
PRUDENCE, 3 ed., § 59. While the doctrine of doing equity forces the plaintiff 
to respect rights of the defendant growing out of the transaction from which 
relief is demanded, it will not go so far as to force him to respect rights 
which the defendant does not have. Manternach v. Studt, 240 Ill. 464, 88 
N. E. roco. That the court believes it better for the defendant that he 
should have those rights should not be enough to justify it in creating them. 


EXEMPTIONS — COUNTERCLAIM IN AN ACTION TO RECOVER Property Ex- 
EMPT BY STATUTE FROM ExeEcuTIOoN. — In an action by a plaintiff for wages 
which were exempt by statute from attachment and execution, the defendant 
pleaded a counterclaim. Held, that the counterclaim should not be allowed. 
Bradley v. Earle, 132 N. W. 660 (N. D.). : 

The necessity of a liberal construction of exemption statutes, to give effect 
to the real intent of the legislature that a certain amount of the debtor’s prop- 
erty be exempt from any kind of coercive process of the law, is most apparent 
perhaps in cases where a set-off of a debt has not been permitted against a 
judgment recovered against the creditor for a wrongful seizure of the exempt 
property. Treat v. Wilson, 65 Kan. 729, 70 Pac. 893; Moore v. Graham, 
29 Tex. Civ. App. 235, 69 S. W. 200. Any other rule would seem to render 
exemption statutes nugatory. Some courts, however, have refused to make a 
liberal construction of the exemption statutes, limiting the exemption to the 
property itself, not including judgments representing such property, and to 
cases where the exemption is claimed on an actual execution. Temple v. 
Scott, 3 Minn. 419; Caldwell v. Ryan, 210 Mo. 17, 108 S. W. 533. The prin- 
cipal case, however, is in accord with the great weight of authority, which holds, 
it would seem correctly, that allowing a set-off in any case where what the plain- 
tiff is suing for would ordinarily be exempt from attachment or execution, would 
subvert the purpose of the exemption statutes. Millington v. Laurer, 89 Ia. 
322, 56 N. W. 533; Collier v. Murphy, 90 Tenn. 300, 16 S. W. 465. ; 


FEepERAL Courts — JurispicT1Ion BASED ON NATURE OF SUBJECT MATTER 
— Suir AGAINST CORPORATION ORGANIZED UNDER ACT OF CONGRESS FOR 
UNORGANIZED TERRITORY. — The defendant corporation was incorporated 
under an act of Congress which extended over Indian Territory certain laws of 
Arkansas relating to corporations. This unorganized territory later became the 
State of Oklahoma, in the court of which state this suit was originally brought. 
Held, that the cause cannot be removed to the federal court. Boyd v. Great 
Western Coal & Coke Co., 189 Fed. 115 (Circ. Ct., E. D. Okl.). 

Corporations of the United States organized under acts of Congress are 
entitled to remove into the federal courts suits brought against them in state 
courts, since such suits arise under the laws of the United States. Pacific 
Railroad Removal Cases, 115 U.S. 2, 5 Sup. Ct. 1113. Whether corporations 
organized under territorial laws come within this rule is not clear on the authori- 
ties. Corporations organized under acts of territorial legislatures have not been 
considered federal because of their local nature. Maxwell v. Federal Gold & 
Copper Co., 155 Fed. 110. Cf. United States v. Pridgeon, 153 U.S. 48, 14 Sup. 
Ct. 746. However, the contrary view is taken where corporations are organized 
under acts of Congress for unorganized territories. Canary Oi Co. v. Standard 
Asphalt & Rubber Co., 182 Fed. 663. It is difficult to perceive any substantial 
distinction between these cases. Acts of territorial legislatures are really 
vicarious acts of Congress. See Snow v. United States, 18 Wall. (U. S.) 317, 321; 
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Binns v. United States, 194 U. S. 486, 491, 24 Sup. Ct. 816, 817. Moreover, 
the United States Supreme Court has held corporations to be federal when 
formed under acts for the District of Columbia. Kmnights of Pythias v. Kalinski, 
163 U. S. 289, 16 Sup. Ct. 1047. But see Daly v. National Life Ins. Co., 64 
Ind. 1. The principal case must rest on the proposition that upon the admission 
of a territory into the Union corporations created under territorial law become 
de jure corporations of the state. See Kansas Pacific Ry. Co. v. Atchison, 
Topeka & Sania Fé R. Co., 112 U.S. 414, 415, 5 Sup. Ct. 208. 


INSURANCE — DEFENSES OF INSURER— SUICIDE OF INSURED.—A life 
insurance policy waived the statutory defense of death by suicide. Held, that 
the waiver was not contrary to public policy. Mutual Life Ins. Co. v. Durden, 
72 S. E. 295 (Ga., Ct. App.). See Notes, p. 283. 


INSURANCE — INSURANCE AGENTS — Errect OF DELIVERY OF PoLicy TO 
AGENT. — An application for an insurance policy provided that the insurance 
should not take effect unless the policy was delivered to the insured. The 
policy was forwarded to a general agent of the company who failed to deliver 
it to the soliciting agent because of the indebtedness of the soliciting agent to 
the company. The applicant died before the policy was handed over to him 
or to the soliciting agent. Held, that there can be a recovery on the policy. 
New York Life Ins. Co. v. Pike, 117 Pac. 899 (Colo., Sup. Ct.). 

It is generally held that delivery to the agent is delivery to the applicant, 
since the agent is not the agent to hold the policy for the company, but to hold 
it for and give it to the applicant. New York Life Ins. Co. v. Babcock, 104 
Ga. 67, 30S. E. 273; Hallock v. Commercial Ins. Co., 26 N. J. L. 268. It is not 
material that the agent receiving delivery is not the agent who procured the 
application. Kilborn v. Prudential Ins. Co., 99 Minn. 176, 108 N. W. 86r. 
It has been held that the contract of insurance is not complete until communi- 
cation to the applicant of the acceptance of the application. Kilcullen v. 
Metropolitan Life Ins. Co., 108 Mo. App. 61, 82 S. W. 966; Busher v. New York 
Life Ins. Co., 72 N. H. SSI, 58 Atl. 41. ‘But it is generally held that such 
communication is not necessary. Hallock v. Commercial Ins. Co., supra; Kil- 


born v. Prudential Ins. Co., supra. The correctness of the decisions in the © 


latter cases would seem to depend on whether the application contemplated an 
acceptance by an act and whether that act had been done. The principal 
case may be supported on the ground that the application contemplated an 
acceptance by the act of the delivery of the policy to the insured or the com- 
pany’s agent for him. 


INTERSTATE COMMERCE — CONTROL BY STATES — JURISDICTION OF STATE 
CourT OVER ACTION BY CARRIER TO RECOVER UNPAID BALANCE OF SCHEDULE 
Rare. — A carrier by mistake charged less for an interstate shipment of freight 
than the rate scheduled in accordance with the Interstate Commerce Act. 
Held, that the carrier can maintain an action for the difference in a state 
court. Baltimore & Ohio Southwestern Ry. Co. v. New Albany Box & Basket 
Co., 96 N. E. 28 (Ind., App. Ct.). 

Any contract at variance with the schedule rate is void, and the carrier may 
recover the sum due him under the Act. Louisiana Ry. & Navigation Co. v. 
Holly, 127 La. 615, 53 So. 882. Cf. Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 
242, 26 Sup. Ct. 628. In the absence of federal regulation to the contrary, 
state courts may entertain suits arising from interstate commerce. Midland 
Valley R. Co. v. Hoffman Coal Co., 91 Ark. 180, 120 S. W. 380; Western Union 
Tel. Co. v. Call Publishing Co., 181 U. S. 92, 21 Sup. Ct. 561. Federal statutes 
may be enforced in state courts. Central of Georgia Ry. Co. v. Sims, 169 Ala. 
295, 53 So. 826; Bradbury v. Chicago, R.I.& P. Ry. Co. 149 Ia. 51, 128 N. W. 1. 
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Section 9 of the Interstate Commerce Act, however, deprives state courts of 
jurisdiction over shippers’ suits for its violation. Van Patten v. Chicago, M. & 
St. P. R. Co., 74 Fed. 981; Copp v. Louisville & Nashville R. Co., 43 La. Ann. 
511,9S0.441. The fact that the carrier sues in the principal case would seem- 
ingly take it out of this section and be a short ground for the decision. The 
court, however, goes on the broader but correct theory that the carrier sues 
for services rendered and not for the violation of the statute, which merely 
annuls the agreement as to special charges and fixes the amount of recovery. 
Georgia R. Co. v. Creety, 5 Ga. App. 424, 63 S. E. 528. Cf. Gerber v. Wabash 
R. Co., 63 Mo. App. 145. An analogous situation where the state court’s 
jurisdiction is clear arises in suits by the shipper, in which, to avoid the defense 
of special contract, he relies upon a federal statute forbidding limitation of the 
carrier’s common-law liability. Galveston, H. & S. A. Ry. Co. v. Piper Co., 
52 Tex. Civ. App. 58, 115 S. W. 107; Fry v. Southern Pacific Co., 247 Ill. 564, 
93 N. E. 906. 


Limitation oF Actions — AccRUAL OF ACTION — BREACH OF CONTRACT TO 
Make Girt AT DEATH IN CONSIDERATION OF SERVICES DURING LiFe. — The 
plaintiff promised to take the defendant’s testatrix into her house and care for 
her as long as she lived, and the latter promised to give the plaintiff $70 per 
month and $20,000 at her death. In 1900 the defendant’s testatrix left the 
plaintiff’s house and made a similar agreement with the defendant, with whom 
she remained till her death in 1907, and to whom she left her property. The 
plaintiff now brings suit for her legacy and the defendant pleads that the 
action is barred by the Statute of Limitations. Held, that the plaintiff can 
recover for the breach ‘of contract by the testatrix. Ga Nun v. Palmer, 46 
N. Y. L. J. 257 (N. Y., Ct. App., Oct. 3, rgrz). 

The decision in this case is reached by applying the doctrine of anticipatory 
breach, whereby, when one party to a contract repudiates it before the time 
set for performance, the other may sue immediately or await the time when per- 
formance is due. Frost v. Knight, L. R. 7 Exch. 111. See Howard v. Daly, 61 
N. Y. 362,374. It follows that, if the injured party elects not to sue, the Statute 
of Limitations will not begin to run until the time appointed for performance. 
Foss-Schneider Brewing Co. v. Bullock, 59 Fed. 83. There is difficulty, however, 
in applying this reasoning to the principal case, for the breach alleged is not 
anticipatory. Even where the theory of anticipatory breach is rejected, it is 
held that when one party by refusing necessary codperation prevents the other 
from performing, the injured party can at once sue for the breach of the im- 
plied promise not to prevent performance and recover in damages the present 


‘value of his entire claim. Edwards v. Slate, 184 Mass. 317, 68 N. E. 342; 


Parker v. Russell, 133 Mass. 74. The earlier New York decisions recognized 
this principle and held that the statute began to run immediately. Bonesteel v. 
Van Etten, 20 Hun (N. Y.) 468; Henry v. Rowell, 31 N. Y. Misc. 384, 64 N. Y. 


Supp. 488, aff'd in 63 N. Y. App. Div. 620, 71 N. Y. Supp. 1137. Cf. 24 Harv. 
L. REv. 676. 


Lim1TaTION OF ACTIONS — OPERATION AND EFFECT OF BAR BY LIMITATION 
— Ricut TO CONTRIBUTION OF CO-OBLIGOR ON NOTE UNDER SEAL. — The 
plaintiff and the defendant executed a joint note under seal, which the plain- 
tiff paid in full, taking an assignment to himself. Suit was brought for contri- 
bution after the period of limitation as to actions on simple contracts had 
expired, but before the expiration of the period for actions in equity and on 
contracts under seal. “Held, that the plaintiff’s claim is barred. Liverman 
v. Cahoon, 72 S. E. 327 (N. C.). 

The general rule is that a co-obligor who has paid the joint obligation is 
entitled to be subrogated to all the rights and remedies against the defaulting 
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co-obligor which the creditor had before payment. Orem v. Wrightson, 51 Md. 
34; Smith v. Latimer, 54 Ky. 75. The theory is that even though the obligation 
is discharged as to the creditor, in equity both it and the securities are re- 
garded as assigned to the paying co-obligor. Lumpkin v. Mills, 4 Ga. 343. 
See 4 Pomeroy, Equity JURISPRUDENCE, 3 ed., § 1419. If the doctrine were 
fully applied in the principal case, since the creditor would not be barred, the 
plaintiff could recover in equity. See Hull v. Myers, 90 Ga. 674, 684, 16 S. E. 
653, 655. But the weight of authority denies subrogation when the sole object 
of the suit in equity is to avoid the Statute of Limitations. Faires v. Cockerell, 
88 Tex. 428, 31 S. W. 190, 639; Burrus v. Cook, 215 Mo. 496, 114 S. W. 1065. 
The claim in the principal case is for contribution only. Chipman v. Morrill, 
20 Cal. 131. The statutory period for implied contracts should apply. John- 
ston v. Belden, 49 Ia. 301. Even though the claim was originally enforceable in 
equity, the proper construction of the Statute of Limitations would require 
the suit in equity to be barred when the identical claim is outlawed at law. 
Junker v. Rush, 136 Ill. 179, 26 N. E. 499. In reality the facts constitute no 
cause for equitable relief. Sexton v. Sexton, 35 Ind. 88. 


MEcHANICS’ LIENS — CONSTITUTIONALITY OF LAw Grvinc LIEN IN SPITE 
oF WAIVER BY PRINCIPAL ConTRACTOR. — A statute provided for a lien in 
favor of sub-contractors and material men, “whether or not the original con- 
tractor could have obtained a lien or was by contract or conduct divested of 
the right to obtain a lien.” Held, that this portion of the act is unconstitutional, 
as a deprivation of property without due process of law. Kelly v. Johnson, 44 
Chic. Leg. News 8g (Ill., Sup. Ct.). See Nores, p. 274. , 


MortcAGEes — EquiraBLE MortGAGES — WHETHER AFTER-ACQUIRED 
PROPERTY CLAUSE INCLUDES PROPERTY ACQUIRED BY A COMPANY INTO WHICH 
MortTGAGor HAS MERGED. — A railroad company mortgaged to its bondholders 
all its property, including that which should be thereafter acquired by the com- 
pany to replace worn-out equipment. The company merged with another, 
and the consolidated company bought a freight car to replace an old one. 
The mortgage was foreclosed and the property sold to the plaintiff. Held, 
that the new freight car was properly included in the sale. National Bank of 
Wilmington & Brandywine v. Wilmington, N. C. & S. Ry. Co., 81 Atl. 70 
(Del., Ct. Ch.). 

The doctrine of Holroyd v. Marshall seems to proceed upon the ground that 
a contract to mortgage after-acquired property is specifically enforceable in 
equity when the property is acquired. See 19 Harv. L. Rev. 557. A consoli- 
dated company necessarily assumes the contract liabilities of all of its con- 
stituent corporations. Der. LAws, 1901-03, c. 394, § 60. But if the contract 
only included property to be acquired by the mortgagor, no statute could ex- 
tend it to that acquired by the consolidated company, which is a distinct legal 
entity. Shields v. Ohio, 95 U.,S. 319. As a question of construction, however, 
a reference to the mortgagor may perhaps include the new corporation, popu- 
larly regarded as the old company in a new form. This ambiguity would not 
exist as to a vendee of the mortgagor. Hinchman v. Point Defiance Ry. Co., 
14 Wash. 340, 44 Pac. 867. But in the principal case the court may fairly ap- 
proximate the intentions of the party from all the circumstances of the mort- 
gage, and the result reached seems in accord with justice. Cf. Hamlin v. 
Jerrard, 72 Me. 62. Contra, New York Security & Trust Co. v. Louisville, etc. 
R. Co., 102 Fed. 382, 398. A different result should be reached if the terms as 
applied to the consolidated company created a greater liability than that 
contemplated for the mortgagor. Cf. Pullman’s Palace Car Co. v. Missouri 
Pacific Ry. Co., 115 U.S. 587, 6 Sup. Ct. 194; Chicago, etc. Ry. Co. v. Kansas 
City, etc. R. Co., 38 Fed. 58. 
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PARENT AND CHILD — WHETHER MARRIAGE OF IyFANT EmMANctPATES Him, 
— Two minors above the age of consent married. The wife obtained a 
divorce and a decree for temporary alimony. The defendant had no property, 
and his father received his wages and services. Held, that he is not in 
Mia for failure to pay the alimony. Austin v. Austin, 132 N. W. 495 

Mich.). 

By the great weight of authority the lawful marriage of an infant, whether 
with or without the parent’s consent, entitles the infant to his earnings for the 
support of his family. Commonwealth v. Graham, 157 Mass. 73, 31 N. E. 706; 
Aldrich v. Bennett, 63 N. H. 415. Contra, White v. Henry, 24 Me. 531. The 
highest considerations of public policy demand that this be so. In allowing 
infants to contract a new relationship, the obligations of which are inconsistent 
with those of a child toward its parent, the law should sever the latter so that 
the infant wife may enjoy the companionship and protection of her husband, 
and the infant husband may apply his earnings to the maintenance of his new 
family. The principal case, decided on the ground that marriage alone does 
not emancipate a male minor, would therefore seem to be opposed to authority 
and wrong on principle. However, it follows the established rule of its juris- 
diction. People v. Todd, 61 Mich. 234, 28 N. W. 79. 


PRESCRIPTION — Prorit A PRENDRE — ACQUIREMENT BY THE PUBLIC OF 
RicuT OF FISHING IN PRIVATE WATERS — ACQUIREMENT BY FREEHOLD IN- 
HABITANTS OF RIGHT OF FISHING IN PRIVATE WATERS. — The plaintiff claimed 
the exclusive right of fishing in a large navigable but non-tidal lake, through 
grants by the Crown in 1605 and certain evidence of possession at various 
times thereafter. The public had for centuries openly, as of right, and without 
interruption, fished in the lake. Held, that the plaintiff is entitled to an in- 
junction restraining one of the public from fishing. Johnston v. O’Neill, [1911] 
A. C. 552. 

Riparian proprietors along a navigable but non-tidal river claimed the ex- 
clusive right of fishing therein. Freeholders in certain parishes along the river 
had for centuries, openly, continuously, and as of right, fished in the river for 
commercial purposes. Held, that the riparian proprietors have the exclusive 
right claimed. Harris v. Earl of Chesterfield, [1911] A. C.623. See Nores, 
p. 280. ’ 

Pusiic SERVICE CoMPANIES — RicHTS AND Duties — DISCRIMINATION IN 
RAILROAD RATES FOR SUBURBAN SERVICE. — An electric railway company 
for seven years maintained exceptionally low rates, which resulted in the growth 
of a large suburban population composed of those employed in neighboring 
cities. Thereafter a general advance in rates made it impossible for most of 
these people to afford the daily trip and they were moving back to the cities 
in large numbers. Ona complaint made against the advance, the state railroad 
commission ordered the restoration of the old rates within a ten-mile zone. 
These rates were shown to be unremunerative beyond covering the cost of the 
service, but it appeared that through the advanced rates allowed to remain 
upon the balance of the company’s traffic, it was able to earn a profit of seven 
per cent upon its total capitalization. The company appealed from the order 
of the commission. Held, that the order be sustained. Puget Sound Electric 
Ry. v. Railroad Commission, 117 Pac. 739 (Wash.). See NorEs, p. 276. 


RECEIVERS — ANCILLARY APPOINTMENT OF RECEIVERS IN FEDERAL Courts. 
— Receivers were properly appointed for a company in the Federal Circuit 
Court of Delaware. They filed an ex parte bill, which was granted, in an 
Illinois Circuit Court to confirm their previous appointment, and, as ancillary 
to that appointment, appoint them receivers in that district. The bill prayed 
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for no distinct equitable relief. Held, that this proceeding does not invest these 
foreign receivers with powers to sue in Illinois. Fairview Fluor Spar & Lead 
Co. v. Ulrich, 44 Chic. Leg. News 81 (C. C. A., Seventh Circ.). ‘See Notes, p. 282. 


Ricut OF Support — DRAINAGE OF PERCOLATING WATERS. — The defend- 
ant, while draining its land, withdrew water from the subterranean soil of the 
plaintiff’s adjoining land. This caused a consolidation of the earth and a set- 
tlement of the surface, to the damage of the plaintiff. Held, that the plaintiff 
cannot recover. New York, etc. Filtration Co. v. Jones, 39 Wash. L. R. 718 
(D. C., Ct. App.). 

is case seems to be the first American decision on the subject. It follows 
the well-settled English rule that the right of lateral support of an adjoining 
landowner is subordinate to one’s own right of intercepting percolating waters. 
Popplewell v. Hodkinson, L. R. 4 Exch. 248; North-Eastern Ry. Co. v. Elliot, 
1 Johns. & H. 145. The reason for this doctrine is that otherwise there would 
be a tendency to restrict the improvement of land for engineering, agricultural, 
and similar purposes. See 20 Harv. L. REv. 487. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — COMPETITION 
BETWEEN WHOLESALER AND RETAILER. — The defendant, a wholesaler of 
oil, when the plaintiff, a retailer, began purchasing of other wholesalers, entered 
into the retail business to drive the plaintiff from business, and by means which 
involved trespasses and fraud ruined the plaintiff’s business. The defendant 
then retired from the retail business. Held, that the plaintiff has a cause of 
an against the defendant. Dunshee v. Standard Oil Co., 132 N. W. 371 

a.). 

Modern authority holds an intentional interference with the plaintiff’s 
business an actionable wrong which calls for justification. Jersey City Print- 
ing Co. v. Cassidy, 63 N. J. Eq. 759, 53 Atl. 230. See Mogul Steamship Co. v. 
McGregor, Gow & Co., 23 Q. B. D. 5098, 613. If the defendant is directly or 
indirectly a real business competitor of the plaintiff, he is justified, unless 
methods unlawful per se are used. Robison v. Texas Pine Land Association, 
40 S. W. 843 (Tex.). Cutting prices is not a method of business which of itself 
will destroy the justification of competition. Passaic Print Works v. Ely 
& Walker Dry Goods Co., 105 Fed. 163; Mogul Steamship Co. v. McGregor, 
Gow & Co., supra. The principal case professes to follow a case holding a 
banker liable for setting up a barber shop, not for profit, but solely to injure 
the plaintiff’s business. Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946. See 22. 
Harv. L. Rev. 616.+ But in that case there was no competition between the 
parties, and hence no justification. There are competitive interests which 
justify a retailer’s attempt to control the business policy of a wholesaler of the 
same commodity. Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 55 N. W. 1119. The 
same interests would seem to justify a wholesaler’s attempt to control the busi- 
ness policy of a retailer. The actual decision of the principal case is correct, 
since fraud and trespass are means which are unlawful per se, and hence destroy 
the justification of competition. American Waltham Watch Co. v. United States 
Watch Co., 173 Mass. 85. It was unnecessary, therefore, for the court to take 
the ground that the purpose of the defendant itself destroyed that defense. Cf. 
Dunshee v. Standard Oil Co., 126 N. W. 342 (Ia.). 


Trusts — CREATION AND VALIDITY — BEQUEST UPON SECRET UNDER- 
STANDING. — A woman who desired to leave her property to certain charities 
was warned by her solicitor that such a bequest would be void under the local 
mortmain statute. She therefore made an absolute bequest to a trust com- 
pany of which the solicitor was an assistant trust officer. Held, that there is a 
trust for charity rendering the gift void. In re Stirk’s Estate, 81 Atl. 187 (Pa.). 
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Where a testator makes an absolute gift with the understanding that the 
donee shall transfer the property received to a third party, the donee will be 
made to hold as trustee for that third party. Hoge v. Hoge, 1 Watts (Pa.) 163. 
These trusts are imposed on the ground that it would be fraud for the donee 
to take absolutely, knowing that he is only meant to take for another’s benefit. 
See Matter of O’Hara, 95 N. Y. 403, 413. If there is actual communication of 
the testator’s wishes to the donee, the courts hold that his silence amounts to 
a consent to a trust. See Trustees of Amherst College v. Ritch, 151 N. Y. 282, 
324, 45 N. E. 876, 887. More accurately, he is bound whether he consents or 
not. But to impose a trust some connection previous to the testator’s death 
must be established between the donee to be charged and the testator’s inten- 
tions. Wallgrave v. Tebbs, 2 Kay & J. 313; Schuliz’s Appeal, 80 Pa. St. 396. 
In the principal case this must rest entirely upon the relation of the solicitor 
to the trust company. Moreover, it is somewhat difficult to work out an intent 
of the testatrix to impose a trust, in the absence of which there could be no trust. 
Lomax v. Ripley, 3 Smale & G. 48. 


WATERS AND WATERCOURSES — SURFACE WATERS— RIGHT TO FAcIzI- 
TATE DRAINAGE. —A valley draining the surface water in boggy soil ran 
through two adjoining farms. The owner of the upper farm constructed a 
system of drains in his part of the valley which temporarily increased the 
amount of water discharged upon the lower farm, but did not divert the direc- 
tion of flow. Held, that the lower owner is not entitled to an injunction. Perry 
v. Clark, 132 N. W. 388 (Neb.). 

The civil-law rule that the lower estate must receive the natural flow of sur- 
face water obtains in many jurisdictions. Pinkstaff v. Steffy, 216 Ill. 406, 75 
N. E. 163. See Central of Georgia Ry. Co. v. Keyton, 148 Ala. 675, 41 So. 918, 
921. Under this rule, diversion or unnatural increase of the flow is actionable. 
Rhoads v. Davidheiser, 133 Pa. St. 226, 19 Atl. 400. Cf. Livingston v. McDon- 
ald, 21 Ia. 160. But it has been expressly held that this does not apply where 
the change results from improvements in city lots. Hall v. Rising, 141 Ala. 
431, 37 So. 586. See Los Angeles Cemetery Association v. City of Los Angeles, 
103 Cal. 461, 467, 37 Pac. 375, 377. But see Garland v. Aurin, 103 Tenn. 
555, 561, 53 S. W. 940, 941. And there is a tendency to subordinate the rule 
to the interest of good husbandry by allowing reasonable changes in the 
drainage. Fenton & Thompson R. Co. v. Adams, 221 Ill. 201, 77 N. E. 531. 
Other jurisdictions accept the common-law doctrine that surface water is 
a common enemy, against which anyone may defend himself. Walker v. New 
Mexico & Southern Pacific R. Co., 165 U. S. 593; Cass v. Dicks, 14 Wash. 
75, 44 Pac. 113. This is the rule in the jurisdiction of the principal case. 
Morrissey v. Chicago, Burlington & Quincy R. Co., 38 Neb. 406, 56 N. W. 946. 
This right usually affords ample protection against interference with the flow, 
and no action is allowed therefor. Gannon v. Hargadon, 10 All. (Mass.) 106; 
Manteufel v. Wetzel, 133 Wis. 619, 114 N. W. 91. Some jurisdictions qualify 
this right by allowing an action where the interference is unnecessary or neg- 
ligent. Brown v. Winona & Southwestern R. Co., 53 Minn. 259, 55 N. W. 123. 
See Aldritt v. Fleischauer, 74 Neb. 66, 70, 103 N. W. 1084, 1085. Since in 
the principal case the drains were beneficial, and there was no diversion, and 
the increase was only temporary, the decision is clearly right. 
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COMMENTARIES ON COLONIAL AND Foreicn Laws. By William Burge. New 
Edition edited by Alexander Wood Renton and George Grenville Philli- 
more. Insix volumes. Vols. 1-3. London: Sweet and Maxwell, Limited; 
Stevens and Sons, Limited. 1910. pp. xxxviii, 420; xliv, 629; ‘xlix, 987. 


A new edition of Burge’s Colonial Law has long been. desired. For nearly 
half a century the work has been out of print, yet it has been a mine of informa- 
tion as to the nature of the laws of British Colonies and as to the rules which 
have been adopted for solving their conflicts. 

Burge was not only learned in the nature of the various systems of Colonial 
Law, but he was one of the|most thorough students and able lawyers who has 
ever written on that difficult topic, the Conflict of Laws. Indeed, up to the 
time of Dicey his work was the authority on that topic in England; and in 
spite of excellent points in the treatises of Westlake, Phillimore, and others, 
his suggestions remain the most acute and lawyerlike on the topic, with the 
exception of Professor Dicey’s admirable ‘work. 

The main value of this treatise consists in its collection of actual laws of all 
civilized countries on the points covered, and also a summary of the doctrines 
held in those countries upon the Conflict of Laws. It is then as a store-house of 
information as to the actual doctrines of substantive law and of the Conflict 
of Laws that we welcome the new edition of this work. The editors are compe- 
tent, and have been assisted by a corps of able lawyers taken from, or familiar 
with, the law in various portions of the world. If the law of the United States 
is somewhat inadequately dealt with, we can hardly be surprised; for to deal 
with it as fully as the colonial law is dealt with would mean to examine the 
statutes and decisions of each of our fifty jurisdictions, and would be far be- 
yond even the greatly extended scope of this new edition. American lawyers 
will not feel the need of a fuller discussion of the law of the United States; but 
they will on the other hand find of the utmost value the admirable statement of 
the laws of France, Germany, and the British Colonies. They will find here, in 
short, all that will usually be essential to know on the topics covered in this work. 

Volume one includes an admirable statement of the nature and history of 
the various systems of law prevalent in the civilized world, and particularly 
of the laws in the British Colonial Empire. The volume is prefaced by a short 
memoir of William Burge. Most of the material in this volume is new. The 
second volume deals with Domicile and Nationality, and with some cases of 
Status; Marriage and Divorce forming the subjects of the third volume. Three 
volumes more are to follow and complete the work. 

Regarded, as has already been pointed out, as a store-house of information 
as to the actual law of the various countries on these subjects, the work serves 
its purpose admirably; and it would be difficult to improve upon it in accuracy 
or conciseness of statement, or, generally speaking, in knowledge and under- 
standing of the laws described. The editors follow Burge’s practice of stating 
the actual law of the different countries and then the principles adopted for 
solving the Conflict of Laws. In lucidity of arrangement the new edition is a 
great improvement on the old. For the purposes of an American lawyer, 
however, the actual discussion of general principles is not altogether to be de- 
pended on. That part of the work which involves the discussion of the Conflict 
of Laws seems from internal evidence to have been left in the able hands of 
Mr. Phillimore, whose scholarship and long familiarity with the subject 
renders him of course cémpetent, and his opinion is worthy of all consideration. 
Unfortunately, however, Mr. Phillimore belongs to that school of English 
scholars who are trained chiefly in the civil law, and who discuss the Conflict 
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of Laws, or, as he prefers to call it, Private International Law, rather from the 
point of view of Laurent and von Bar than from the point of view of Dicey and 
Story and of the English and American courts. In short, for an English or 
American lawyer, the Conflict of Laws must be regarded as a branch of the 
common law, to be determined by the practice of the common-law courts, like 
any other branch of the common law; and the naturally different views of 
courts and jurisdictions trained in continental law can hardly be received as 
illuminating. Such portions of the work, therefore, as involve an attempt to 
discuss the present state of the Conflict of Laws in England and America is not 
altogether to be regarded as authoritative. 

But while the American and English lawyer will hardly find in this work an 
authoritative treatise on the Conflict of Laws, that fact does not in the least 
diminish its extreme usefulness as a book of reference for foreign law, whether 
that foreign law be the law of Marriage or other personal status, or the doctrines 
of Private International Law, as applied in foreign countries. In this, the 
principal subject of the work, Burge’s treatise has no rival, and must fill a most 
important place in the library of every lawyer whose practice extends beyond 
the narrow limits of his own country. And in this respect the work has been 
admirably edited and modernized. It is full of references to the decisions of 
continental courts, medieval as well as modern, and to the writers of treatises, 
modern as well as medieval. The inaccuracy and inadequacy of its treatment 
of American authorities has been pointed out, but it is hardly a defect to an 
American lawyer, who will go to the book for information on foreign law; and 
he will certainly find what he needs. J. H. B. 





INTRODUCTION TO THE SCIENCE OF Law. Systematic Survey of the Law and 
Principles of Legal Study. By Karl Gareis. Translated from the third, 
revised edition of the German. By Albert Kocourek. With an Intro- 
duction by Roscoe Pound. Boston: The Boston Book Company. 1911. 
Pp. XXIX, 375. 

This is the second of the Jurisprudence and Philosophy of the Law Series 
published by the Boston Book Company, the first being Korkunov’s “Theory 
of Law” translated by Judge Hastings. A recent review of the latter transla- 
tion opens with the following noteworthy statement: ‘With the exception of 
Pulszky’s Theory of Law and Civil Society, this is the only modern account 
of Continental juristic thought accessible to the reader of English.” ! If, then, 
Gareis’ third edition is of value to the Anglo-American reader, and if the 
translation is well done, Professor Kocourek has rendered our lawyers a service 
of special interest. 

The work in the original, which belongs to the class of Arndts’, Kohler’s, 
and Merkel’s Encyklopddie, is intended to be read as a text-book on German 
Law in connection with lectures in the introductory course on law in a German 
university. It is a juristic survey and aims at a systematic review of the law 
as a whole. After a brief introduction pointing out the object of a survey of 
the law, the author in the first part deals at length with the nature of law and 
of the sources of law. The bulk of the book, however, consists of a classifica- 
tion of (A) Civil or Private Law and (B) Public Law. Such a treatment might 
easily fail for want of concreteness, but in common with other recent German 
texts there is no want of practical application, for the writer never wanders far 
from the German Civil Code. This has the weakness of eliminating the com- 
parative side of continental law, but to those of us who are willing to read 
thoughtfully and make our comparisons for ourselves, it is difficult to find a 
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more compact, suggestive, and accurate exposition of a great legal system: of 
modern times. Of clear condensed expression we have many examples, namely, 
in the sections and paragraphs entitled, the historical evolution of the German 
Civil Law, p. 114, three kinds of collision of conflicting legal standards, p. 71, 
the rights of personality, a suggestive phrase, p. 125. The style is direct and 
sure in tone with a straightforwardness which leaves no doubt in the reader’s 
mind of the author’s own views on the points made. The suggestive character 
of the work is found in a number of well-turned definitions, such as: “Legis- 
‘lation is a declaration of the dominant social organism by which a legal stand- 
ard is created or imposed,” p. 80, and in the notes which direct the scholar to 
valuable fields of investigation. In fact any investigator of a point of German 
law may well turn first to Gareis for a starting point without fear of being led 
into unprofitable labors. The references to sections of the German Code 
abound, and a partial test by verifying a number of them at random reveals 
no inaccuracy. 

There are three ways of approaching the law, or three schools of jurists, the 
analytical, the historical, and the ethical or philosophical. The analytical 
jurist thinks of law as the product of a determinate human will. The 
historical and philosophical schools agree that law is found not made, dif- 
fering with respect to what is found; the historical jurist finding law in a rule 
of action founded on the experience of mankind in the past, the philosophical 
finding law in those rules which fit ideally the needs of society. In England 
the works on jurisprudence are primarily analytical; while in Germany emphasis 
is laid more on the historical and philosophical side, methods which Gareis 
chiefly employs, and, indeed, has further developed in this edition. Yet in 
many places in the book there is a distinctly Austinian tinge, such as on 
p. 75: ‘the authority of the state, however, lends to all of these rules the char- 
acter of legal rules;” and again on pp. 29, 37 and 74. He ends his discussion 
of customary law by saying: ‘The authority of customary law as a legal stand- 
ard is due, however, only to the dominant social organism,” p. 79. And again: 
“The claims of justice are not law in themselves, even though the legal senti- 
ment of a whole people would annex them and seek to discover in them the ideal 
of the development of law,” p. 48. “Justice or equity of itself lacks external 
authority,” p. 48. In fact the book shows many indications of the modern 
tendency of the Germans to throw off the burden under which they have 
labored for years of “Nicht positivisches recht.” An inability to appreciate 
Bentham and Austin, a notion that there may be doctrines in the community 
not enforced by the courts which may yet be law, have hampered German 
jurists in clear thinking and in arrival at sound results, These happily have 
not been the inclination of recent writers,? and Gareis promotes this new turn 
of thought. 

The work of the translator seems well done. The English is idiomatic, yet 
the translation faithful. There is a valuable introduction by Professor Roscoe 
Pound stating the relation of the book to German and English legal thought. 

J. W. 





COMMENTARIES ON THE Law or MonicrpaL Corporations. By John F. 
Dillon, Fifth edition. In five volumes. Boston: Little, Brown and Com- 
pany. 1911. pp. lxi, 778; xili, 774; xii, 755; xiii, 755; iv, 738. 

In this Fifth Edition of his Municipal Corporations Judge Dillon completes 
the structure of this monumental work. He need have no fear that anyone 
will charge him with an author’s vanity by reason of the justifiable satisfaction 
he feels in its wonderful success. He lets us know in his delightful preface how 
the original book was written; and we can well understand why it was that 





2 25 Harv. L. REV. 144, 145. 
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his book has had such great influence on the making of the law of municipal 
corporations. Beginning with Vol. 1 of the State of Maine, he went through 
the successive reports of that state; and in like manner he went through page 
by page the reports of every one of the states and of the federal and English 
courts. Dillon on Municipal Corporations is, therefore, proof positive of the 
fundamental theory of the common law that from all the precedents one may 
get the whole truth about things as they are —and, indeed, a strong impres- 
sion as to how things ought to be. This is the fifth edition, which the profes- 
sion has demanded so as to have an authoritative exposition of the continued 
growth of this department of the law. There is, therefore, no necessity for any 
extended review of the main portion of this great treatise. It need simply be 
noted that in the rewriting of the standard sections the amount of matter has 
been greatly increased and the list of cases cited has been startlingly length- 
ened. Many entirely new chapters have been added by Judge Dillon in this 
edition, such as those upon Public Utilities and Municipal Indebtedness; and 
there are new subjects worked into the old chapters, such as Self-government 
and Civil Service. This reviewer has only examined with care the new chapter 
upon Public Utilities. He has been impressed in reading that chapter with 
the great skill of the eminent writer in working out the fundamental principles 
of this new system of law from the comparatively few authorities at his dis- 
posal. The work in this chapter is comparable to that which the author had 
to do on the whole subject in the original edition when he created a law of 
municipal corporations out of the then comparatively few cases dealing with 
the subject. It is plain that Judge Dillon still has not merely the genius in 
taking pains in collecting his material, but the ability to make it into a practi- 
cal system. One might wish that in all departments of law we had as authorita- 
tive texts as Dillon on Municipal Corporations; but it is, perhaps, just as well 
that we have not. If this were so, we might be tempted to give over our study 
of precedents in every new matter which arises, and rely upon the standard 
text on that subject. If we should once change our attitude towards the 
study of precedents, we should get no more texts like Dillon on Municipal 
Corporations. B. W. 


New Cope oF INTERNATIONAL LAw. By Jerome Internoscia. New York: 
The International Code Company. 1910. pp. lxvi, 1003. 


This volume covers both International Law and Conflict of Laws. It an- 
ticipates the time when the nations of the whole world will be united, at least to 
the extent of having an international tribunal, and, in the language of the au- 
thor, it is “ a complete body of rules that would answer the needs of all nations, 
if only they would unite to revise and then adopt it as an ‘ International Code.’” 
As the existing law on international matters is not fully adapted to an ideal 
time of union and peace, the author necessarily creates a great part of the 
doctrines which he here weaves into his suggested system; but he estimates 
that only about one-third of his work is really new. There is no typographical 
distinction between what is conceded to be a novelty and what is conceived to 
be a statement of existent practice. Consequently it is impossible to use the 
volume as an aid in ascertaining what doctrines are now recognized or to test 
the author’s accuracy. All that can be said is that the author’s point of view 
is humanitarian to the last degree, that the scope of his volume is adequate, 
that the arrangement is appropriate, and that the language is usually clear. 
On each page the text is givenin three languages, — English, French, and Ital- 
ian. The practical utility of the volume seems to be slight, for even a future 
legislator as to the subject-matter here covered will need books more obviously 
connected with law as it is, and hence will prefer such codifications as those 
of Field, Bluntschli, and Fiore. 
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Tue Laws oF ENGLAND. By the Right Honourable the Earl of Halsbury 
and Other Lawyers. London: Butterworth and Company; Philadel- 
phia: Cromarty Law Book Company. 


Vol. XV. Food and Drugs to High Treason. 1911. pp. clxxi, 578, 50. 

Vol. XVI. Highways to Induction. 1911. pp. ccvii, 692, 54. 

Vol. XVII. Industrial Societies to Interpleader. 1911. pp. cxciii, 644, 61. 

Vol. XV contains articles on Food and Drugs, Fraudulent and Voidable 
Conveyances, Friendly Societies, Game, Gaming and Wagering, Gas, Gifts, 
and Guarantee. Of these the article on Gifts is of much value, while that upon 
Guarantee is an excellent treatise by H. A. de Colyar upon the important and 
difficult subject of personal suretyship. 

Vol. XVI contains articles on Highways, Streets and Bridges, on Husband 
and Wife (including the law of Marriage and of Divorce), and on the Income 
Tax, which is of especial interest to the American lawyer in view of the present 
effort towards a federal income tax. 

Vol. XVII contains articles on Industrial Societies, Infants, Inhabited House 
Duty, Injunction, Inns and Innkeepers, Insurance, and Interpleader. This 
list of articles indicates the extreme value of this volume to the American lawyer. 

The articles appear to maintain the high quality of those in the preceding 
volumes; and the magnitude of the work attempted becomes clearer as the 
successive volumes seem to bring us little nearer to the end of the alphabet. 

J. H. B. 





LEADING CASES AND STATUTES ON THE LAW OF EvIDENCE. By ERNEST 
Cockte. Second Edition. London: Sweet and Maxwell, Limited. 
IQII. pp. xxviii, 371. 

THe Liapitity oF Rarroaps TO INTERSTATE EMPLOYEES. By Philip J. 
Doherty. Boston: Little, Brown and Company. 1911. pp. 371. 


A History OF THE PRESIDENT’s CABINET. By Mary L. Hinsdale. Ann 
Arbor, Michigan: George Wahr. 1911. pp. ix, 355. 


Tue Law oF THE Arr. By Harold D. Hazeltine. London: University of Lon- 
don Press. 1911. pp. vii, 152. 

Tue Laws oF ENGLAND. By the Right Honourable the Earl of Halsbury and 
Other Lawyers, Volume XVIII. London: Butterworth and Com- 
pany; Philadelphia: Cromarty Law Book Company. 1911. pp. ccxix, 
746, 63. 

ENGLISH CONSTITUTIONAL History. By Thomas Pitt Taswell-Langmead. 
Seventh Edition, by Philip A. Ashworth. London: Stevens and Haynes. 
IQII. pp. xxiv, 651. 

Srupres IN AMERICAN ELEMENTARY Law. By Jno. C. Townes. Second Edi- 
tion. Chicago: T. H. Flood and Company. 1911. pp. xxvii, 695. 


A History OF THE AMERICAN Bar. By Charles Warren. Boston: Little, 
Brown and Company. 1911. pp. xii, 586. 


NEUTRALIZATION. By Cyrus French Wicker. London, New York, Toronto: 
Oxford University Press. 1911. pp. viii, 91. 


WATER RIGHTS IN THE WESTERN StaTES. By Samuel C. Wiel. Third Edition. 
In two volumes. San Francisco: Bancroft-Whitney Company. 1911. 
pp. xlvi, 967; 969-2067. 

Tue CorpPorRATE NATURE OF ENGLISH SOVEREIGNTY. By W. W. Lucas. Lon- 
don: Jordan and Sons, Limited. 1911. pp. xvi, 91. 
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